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U.S. Customs Service 


Treasury Decision 


(T.D. 94-42) 


CUSTOMS BROKER LICENSE CANCELLATIONS, 
CHARLESTON DISTRICT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that, pursuant to 19 CFR 111.51(a), 
the following Customs broker licenses have been cancelled due to the 
death of the broker. These licenses were issued in the Charleston Cus- 
toms District. 

Custom brokers License no. 
Dolan Forte 4290 
CRE ENIOC ES 50) soo on oe > BRE He a ras Lawes as Ueeet ewes seweued 2888 
Albert L. Thompson 

Dated: April 14, 1994. 
RoBERT J. FERNANDEZ, 
Acting Director, 
Office of Trade Operations. 


[Published in the Federal Register, April 25, 1994 (59 FR 19750)] 








U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 5-1994) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of March 1994 follow. 
The last notice was published in the Customs BULLETIN on March 30, 
1994. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W.,, (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: April 18, 1994. 


JOHN EF. Atwoop, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 





> 
Dp 
3 
a 
~ 
z 
= 
¢ 
S 
Zz 
os 
N 
i 
S 
> 
ws 
Zz 
2 
ce 
o 
Ps] 
a 
2 
g 
oe 
Q 
— 
a 
5 
m 
MN 
= 
5 
= 
WM 
5 
3 


S2e2zezzezz2222222222222222 


Setezez2zzz2z222222222222222 


nn 
ws 
a 


Z31VZNO9 OINOLNV 

AD ad WS ‘OOSTIVF 3d Vu3a1V1090H9 
“INI ‘3SNOHYVSM S.N3W 

ONI ‘SGNVYG ODSIAGVN 

“INI ‘OOSTAWN 

“INI ‘OOSIAVN 

“INI ‘OOSIGVN 

“INI ‘SAGNVYG@ OOSIGVN 

“INI ‘SGNVYd OOSIAVN 

NOTivaOdy0) 3S04 

NOILVueOdYOD 3S04 

NOITLVeOdNOD 3S04 

NOITivyOdyOD 3504 

ONI “‘SLONGONd GIBISTIO LSAMHLNOS 
ONI ‘SLONGONd A1IZIATIO LSAMHLNOS 
ONNLATLS-SS1I43Z2-1aVd 

“G11 NOTLVINNWWOD Vivd LANNV1 
“Gi1 NOTLIVINQWNOD Vivd LINNV) 
HdV494aTaL 8 JNOHd3131 NVITNAWNV 
W317 ‘ANZTTILSIC WINVG yOVEF 

“INI ‘dNOUS WeVddV JHL 

“INI ‘dNOND WNVddVv 3HL 

“INI 5661 VSN dND G140M 

“INI ‘>b66T WSN dND G1Y40M 


“INI IWVNOW 

NOTiVeOdNOD OLIVL 

“02 SLONGOYd AOOMYUNa 
GAaLIWI1 SONIGIOH ALVOHLYON 
G3LIWI1 SONIG1OH JLVOHLYON 
ONVIHD (3INN3S) N3HD-Iad 
“INI Y3LNdWOD 3lddV 
ANVdWOD NIVYL-44IMS 
ANVdWOD NIVY1-44IMS 

“INI ‘Sid39NOD ONIYAANOId 
1uNOD YNHLYV 

LuNOD YNHLaV 

NOTLVYOdNOD Va3A-V¥ 
NOTLVNOdNOD OLIVL 

“ONT ‘Y3A3W SSONVES 

“INI ‘Y3AaW SSONVYA 
S3LVIDOSSV 113M0d 1y3ag0u8 
S3LVIDOSSVY 114M0d 143004 
NVW214d AUuVO 

“INI ‘dNOdOS “AH 

“INI ‘dNOwS “WH 

“INI SONNOA 


SWYN 4ANMO 


NOIS3G GNV NIGVL 
vauval 

3SNOHYVIM S.NAW JHL 
SYaAVS Hivaud 

1WA0d 

SYSINV Id 

WAOU 

NOIS30 1NN-HI33G 
NOIS3d WNA 3100NG 
NOISAG wayVadSGNOT 
106 

3aso@ 

asoq 

ound-1vnd 

AO TAVED 

SSI3Z luv) 

NVWILTNW 

LANNY 

139X314 

S,143INVd WOVE 

NOIS3Sd JDIA3IG GNV S3I99Vd “d'd@ IWINIONO AHL 
NOIS3d 39IAad GNWV S3I99Vad “‘a'a 
dN2 G1N0M 466T 
AMOLSIH 43990S ONIXVW 


22 


S3IWaS 401931109 IWIDI440 

YSLHOIS SWIL AWIYd 

CAINO ONIANVD) WIOID dOHS WHOM 61228 

QOXIS YIVH JHL 

OONIS YIVH SJHL 

dWV1 8 S3NIYNOIS JAILVEOISG ATAAILINIISIG 
voolvavs 

Z8ES-18eS “SON NY3L1Vd 3TI1 NOINIM 

£StS-2STS “SON NY3L1Vd 31IL NOLNIM 
SNOTLONYLSNI 1W3S-N-dWfid 

9£¢-O1# NOISSG INVHd313 GASIVH/M AVNL ONOIGO WANIWNIV 
NOIS3SG 4V31 8 LIGGVY GASIVS/M AVYL ONOTGO WANIWNIV 
S3dAL MIVH 11V YOd TOOdWVHS VATVW 3N1d Va3SAV 
YAaLHOTI4 BWIL 3WIad 

BaATIS 3S1edaNns 

AVGHLYIG AddVH 

NOII NNS ONITIWS ‘df S.NNS 

39V4 HLIM avis 

39V4 HLIM NOOW 1N39S349 

NIvis Wal 

ANO3d 

NIval NO THI9S GNV AO 


WSW YO WNL ‘AWL ‘dOD JO SWVN 


5661 HOUVWW NI GaddV SNOILVddOIae UdI 
JIIAWaS SWOLSND “S‘*N 


O2T10002 
22109002 
52106002 
90c0¢002 
TTTIS661 
SOf0S661 
ZOOTS66T 
22010002 
STTO<s00z 
91902002 
91902002 
02205002 
0£S02002 
TISsoso002 
8090002 
92102002 
5T60002 
socotoo2 
T260¢002 
b2Ttso02 
$1S$00002 
SZTT666T 
2oz21¢002 
60TT<002 


£0566T 
£05661 
£05661 
£05661 


OTSO566T 
O1S0566T 
20205661 
£0F0566T 
£OF0b566T 
£O0L0566T 
£0f0566T 


Z>oTO0S6¥WL 
ToTO0b6xWL 
ObdTOObD6XWL 
6S T00>b6xWL 
SE TOOS6XWL 
£¢TOOb6XxWL 
9S TOOb6XWL 
SETOOS6XWL 
be TOOb6dWL 
FF TOOb6AWL 
Ze TO0bexWL 
TE TOODEXWL 
OL TOObEAWL 
6Z2TO0>6XxWL 
8ZTOOb6XWL 
L2TO00d6HWL 
9Z2TOOD6NWL 
S2TOOb6xWL 
b2TOOD6XWL 
FZTOODENWL 
2Z2TO0>6HWL 
TZTOOb6HWL 
OZTO056NWL 
61 TO056xWL 


3dAL NOILVGNOI3Y IWLOLaNS 


Teeoo 02 
Tge0d5102 
Ise05T02 
62205102 
622057102 
62205102 
62205102 
6205102 
6205102 
62205102 
T2g0o102 
T2E0oT02 
T2g0b102 
STLOoTOZ 
SILObTOZ 
ST£O5TOZ 
LZTEO0o102 
LIg0o102 
Z1g0bT02 
Ttsovtoz 
TlgooT0z 
Zogovto2 


TES066T 
TES0b66T 
TE£0566T 
62505661 
62205661 
62205661 
62505661 
62505661 
6220566T 
6Z£0566T 
IZ£0566T 
T2E0566T 
T2E0566T 
SILOS66T 
SIS0d66T 
S1f0566T 
LTg0566T1 
LIE066T 
LIg066T 
TIs0o66T 
TIg0566T 
40¢0566T 


0900056409 
6$00056d09 
85$00066d09 
£5$00066d09 
9500066d09 
$S$00056d09 
4$00056d09 
£$00056d09 
2$00056d09 
1$00056d09 
0900056409 
6500056d09 
8500056d09 
4500056d09 
9>600056d0)9 
$600056d09 
5600056409 
£>000b6d09 
2600066409 
1500056409 
0500056409 
6£00056d09 


w3aaWnN 238 


62'SO'¢2 
56780760 





m 
= 
> 
fe 
fa 
wn 
Q 
= 
o 
= 
2 
o 
=) 


St Seezezszezsz> SSS S2SS2 22222222222 22222222>2=2 


' 
' 
' 


” 
re 
a 


NOIL931109 WIIS WINNO4T1V9 
“INI G140M NNS 


AMVNOVYW SVIDTIANSWIIV SVIMLSNGNI 
“INI ‘SNOIdWVYHD ONIOVY 

“INI ‘IWNOTLVNYSINI Wadd) 
3qINO .SHadISsNiI 

“ONT ‘30INO .«SYadISNI 

“di1_ ‘°09 xXNIvs 

“OD MATHOIN “Gd “7 

UVAMS1YOdS 31G0N 

“d¥0D JYOW wNs SLYOdS 

“INI ‘13uVddv 13a0N 

NOTiVeOddO09 O9S3N39 

agIy ‘V'17 Naavd 

“INI “‘SW31SAS JYNLISIOW 3XOdVNoV 
“INI ‘SW3LSAS JYNISIOW JNOdVNoV 
“INI ‘SW3LSAS JYNISIOW JvOdWNoV 
“INI ‘SLYOdS YAGNIHOW 

AAA] WVHVaEY 

AA31 WVHVaaY 

“INI ‘3YNLN3AGV 3903 IMON» 

“ONT ‘3aNLN3AGY 390] IMON» 

“ONT ‘FYNLN3ZAGV 3903 1MONy 

“INI ‘SaNLNAAGVY 3903 IMONY 

“INI ‘3YNLN3AGY 3903 IMON» 

“INI VIILSONOVIG NVOTYAWV 

“INI ‘VOIMAWY HLYON S¥30d34 
“Gi1 IWNOITLVNYZINI VISVWY 
VNOITSVYNMSINI J3dV VXILYVH ‘1'd 
“INI ANVdWOD M3ANIZLS 

“INI ANVdWOD Y3ANI3Z1S 

“INI ‘S3STedey31N3 Gyave3a9 
NOTLVeOdYOD 3d04 3HIM 

“INI 4109 XNA 

“ONT SSIMLSNGNI 43d009 

“ONI ‘MO139IG 3 NMONG 

“ONI ‘MO139IG & NMOUG 

“INI ‘MO139IG 3 NMONG 

“INI ‘aleIWed VI 

dx09 N3ARLS AudVa 
NOILVIINNWWOD Vivd LANNV1 
VITYAWY 40 OGNSLNIN 


AWVYN Y3NMO 


HLNOW SIH1L G3ddV SNOJivdwODay IWiLOLl 
adAL NOILVGYNOD3N IWLOLENS 


2 


NOI1L9317109 WIIS VINYOSIIVO 
‘O09 adveo SA1d3396. yOTaIdNS 


59 


NOIS3ad GNV AYVNOVW 
SNOIAWVHD ONIOVA 

Jannva 3n1a 

3GIND .SN3IGISNI 3HL 

NOIS3IG AGINO .SHaaISNI 
XN1VS 

S3LVIdNIVA JNNLXIA ONILHOIT V 404 Re eT Et Aae 
N N 

SY3NNIM 62 

VakVddV 1ad0N 

S3Idd3i G3HSTYaHD 

aqIy “v'} 

Y3ZLSVWNIVe 

ayodyndV 

YALSVW-3aNISIOW 

NOISAG YA9IL BF Y3GNIHOW 
CNOTS3G) GISIHSNNS YVINDIH3AA 
NOISSG JIIGOWOLNVY 8 GISIHSNNS YVINDIHIA 
SuNLNAAGY YNVSONIG 
SYNLNJAGY 3903 IMONY 
SYNINJAGY AINSTIOS 
SYNLNAAGY 3dIVdS 

SYNLNAAGY SLYOdsS 

(GAZI TALS) WHIINOIAAG 
JINOS OYDIW 

SANOf J199VW 

GNVYG AHdOYL 

dvVOS GINDIT YO4 SHASN3dSIG 
SYASN3dSId dvOS 

IX0W 

3d04 3JHIM NI GNVYLS Gay 
Gv3H XNAT GATIALS 

TOGWAS GNOWVIG 

dWNdl 

WITYSAVW 

31A0H 

aIeIved V1 

QxOI-NIALS 1aSSIN-AaVE 
INANILINW 

ANIVd OLUVW 


SW YO WNL ‘AWL ‘dOD JO 3WYN 


5661 HOUVW NI G3ddV SNOIivdyNOD3ay ddI 
SIIANAS SWOLSND ‘S‘*N 


66666666 
66666666 


20¢0566T 
LOf0d66T 


Z00006WNL 
TOOOOD6WNI 


adAL NOTLvdNOIaY TVLOLaNS 


osoTto00z 
600002 
$060¢002 
£2100002 
$290S002 
5102002 
£250S002 
9Tb0¢002 
SO<OT002 
9TTT<£002 
6TOTS002 
2ozTs002 
20z1¢002 
Z02Ts002 
T1sos002 
02>50¢002 
oz2TI<002 
$2802002 
9z0Ts002 
£Tb0s002 
€190F002 
22602002 
£2z218002 
22202002 
TE TO866T 
91£0S002 
OZ2TT666T 
bT>O0TO0Z2 
61OTs002z 
»280¢002 
82602002 


4a dx3 


TESO0b66T 
Ig<s0o66T 
TESOS66T 
TELOS66T 
TES0566T 
TgS0566T 
Tge0b66T 
TEs0o66l 
TES066T 
Tes0o66T 
TEs0566T 
O£Lf0b66T 
O£f0b66T 
O£LsOd66T 
O£sS05661 
OF f0566T 
Os s0b66T 
Ofs0566T 
O£s0b66I 
Oss0566T 
OL F0566T 
OF f0S661 
OF f0S66T 
OFf0566T 
OFS0566T 
O£f0566T 
O£S05661 
62205661 
62205661 
62505661 
62505661 
62205661 
12£0666T 
T2e0566T 
IZ£0566T 
T2¢0566T 
T2s0566T 
TZ£0566T 
T2£0566T 
TZS0566T 


4g 443 


Z8TOOb6HWL 
T8TOOS6xWL 
TO0S6XWL 
TOOb6xWL 
TOOb64WL 
TOO0b6XWL 
TO0d6xWL 
TOOb6xWL 
TOO0S6XWL 
TO0d6XWL 
TOOd6WL 
TOObé6xWL 
TOOS6XWL 
TO0b6xWL 
9TOOD6XWL 
9TO0S6XWL 
9TOOb6XWL 
9TOOS6XWL 
9TOOS6XWL 
9TOO0S6XWL 
ZITOOD6NWL 
T9TOOD6NWL 
O9TOOS6XWL 
6STOO0b6XxWL 
8S 10056xWL 
LSTOOD6XWL 
9STOOS6XWL 
SSTOOb6XxWL 
bSTOOD6XWL 
£STOOS6xWL 
2S 100564WL 
TS TOOdD6XWL 
OSTOOb6AWL 
6>T00560WL 
Bb10056xWI 
Z>10056xWL 
9>TOCb6XIWL 
SbTO0%6xWL 
boTOOb6xWL 
> TOOSeWWs 


waaWNN 338 


62'S0'E2 
567280760 





CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 18, MAY 4, 1994 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., April 19, 1994. 
The following documents of the United States Customs Service, 
Office of Commercial Operations, Office of Regulations and Rulings, 
have been determined to be of sufficient interest to the public and 
U.S. Customs Service field offices to merit publication in the Customs 
BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


PARTIAL MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF PLASTIC TOP 
AND BOTTOM PORTION OF UNASSEMBLED PICNIC COOLER 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of partial modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), 
as amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs is partially modifying a ruling letter concerning the 
tariff classification of the plastic top and bottom portions of an unas- 
sembled picnic cooler. Notice of the proposed partial modification was 
published March 9, 1994, in the Customs BULLETIN, Volume 28, Number 
10. 


EFFECTIVE DATE: This decision is effective for merchandise entered, 
or withdrawn from warehouse, for consumption on or after May 8, 1994. 


FOR FURTHER INFORMATION CONTACT: Suzanne Karateew, 
Textile Classification Branch, Office of Regulations and Rulings, (202) 
482-7050. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On March 9, 1994, Customs published a notice in the Customs BULLE- 
TIN, Volume 28, Number 10, proposing to partially modify Headquarters 
Ruling Letter (HRL) 953584, issued July 20, 1993, by the Director, Com- 
mercial Rulings Division, Office of Regulations and Rulings, concerning 
the tariff classification of the plastic top and bottom portions of an unas- 
sembled picnic cooler in subheading 4202.99.1000, Harmonized Tariff 





U.S. CUSTOMS SERVICE 


Schedule of the United States Annotated (HTSUSA). No comments 
were received from interested parties. 

Pursuant to section 625, Tariff Act of 19380 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), (hereinafter section 625), this 
notice advises interested parties that Customs is partially modifying 
HRL 953584 to reflect proper classification of the plastic top and bottom 
portions of the picnic cooler in subheading 4202.99.9000, HTSUSA, 
which provides for “other” containers of plastics. 

Publication of rulings or decision pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: April 14, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, D.C., April 14, 1994. 
CLA-2 CO:R:C:T 955261 SK 
Category: Classification 
Tariff No. 4202.99.9000 
MR. DONALD L. FISCHER 
HORTON, WHITELEY & COOPER 
1900 Embarcadero, ste. 201 
Oakland, CA 94606 


Re: Partial modification of HRL 953584 (7/20/93); classification of unassembled picnic 
cooler; top and bottom portions of the picnic cooler classifiable under 4202.99.9000, 
HTSUSA; subheading 4202.99 provides for articles wholly or mainly covered with 
paper; subheading 4202.99.9000 provides for “other” containers of plastics. 


DEAR Mk. FISCHER: 

On July 20, 1993, this office issued you Headquarters Ruling Letter (HRL) 953584 in 
which we classified an unassembled picnic cooler. Upon review, that ruling is deemed to be 
partially in error. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended 
by section 623 of Title VI (Customs Modernization) of the North American Free Trade 
Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinaf- 
ter section 625), notice of the proposed partial modification of HRL 953584 was published 
on March 9, 1994, in the CUSTOMS BULLETIN, Volume 28, Number 10. 


Facts: 

The merchandise at issue consists of separately imported components of plastic bever- 
age containers. The finished product is described as a molded plastic “sports novelty 
cooler.” It is an insulated spherical picnic food carrier which resembles a sports ball—e.g., 
a golf ball or a baseball-and measures approximately 12! inches in diameter. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 18, MAY 4, 1994 


The three parts of the carrier consist of the plastic bottom half, the plastic top half, anda 
semi-circular plastic handle which clips onto the sides of the bottom half of the carrier. A 
clip on the underside of the handle attaches it to the upper surface of the top sphere. When 
the top half is fitted to the bottom half, the handle secures the pieces together. 

The three pieces were to be imported in different vessels and itemized in different 
entries. Alternatively, the top and bottom halfs of the cooler were to be imported pre- 
assembled, with the plastic handle imported separately on a different vessel and entry. 

This modification pertains only to the classification of the top and bottom plastic por- 
tions of the article; the law and analysis section of HRL 953584 remains unmodified as 
does the portion of the holding which classified the plastic handle. Our analysis follows. 


Law and Analysis: 

Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI’s). 
GRI 1 provides that classification shall be determined according to the terms of the head- 
ings and any relative section or chapter notes, taken in order. Merchandise that cannot be 
classified in accordance with GRI 1 is to be classified in accordance with subsequent GRI’s. 

Heading 4202, HTSUSA, provides for: 


Trunks, suit-cases, vanity-cases, executive-cases, briefcases, school satchels, spec- 
tacle cases, binocular cases, camera cases, musical instrument cases, gun cases, hol- 
sters and similar containers; travelling bags, toilet bags, rucksacks, handbags, 
shopping-bags, wallets, purses, map-cases, cigarette cases, tobacco-pouches, tool 
bags, sports bags, bottle-cases, jewellery boxes, powder-boxes, cutlery cases and simi- 
lar containers, of leather or of composition leather, of sheeting of plastics, of textile 
materials, of vulcanized fibre or of paperboard, or wholly or mainly covered with such 
materials or with paper. 


In HRL 953584, this office held that the plastic top and bottom portions of the unas- 
sembled picnic cooler were classifiable under subheading 4202.99.1000, HTSUSA. Cus- 
toms’ intent in HRL 953584 was to classify the plastic top and bottom portions of the 
unassembled picnic cooler as “other containers of plastics.” However, subheading 
4202.99.1000, HTSUSA, provides for other containers of plastics that are “wholly or 
mainly covered with paper.” As the subject merchandise of HRL 953584 is not covered with 
paper, classification is not proper within this subheading. Classification of the subject 
merchandise is proper under subheading 4202.99.9000, HTSUSA, which provides for 
“other” containers of plastics. 


Holding: 

The law and analysis portion of HRL 953584, and the classification of the plastic handle 
of the unassembled picnic cooler, remain unmodified. 

The portion of HRL 953584 which classified the plastic top and bottom portion of 
the unassembled picnic cooler is modified and classification is now within subheading 
4202.99.9000, HTSUSA, which provides for, inter alia, other plastic containers dutiable at 
a rate of 20 percent ad valorem. There is no textile quota category applicable to the mer- 
chandise at this time. 

HRL 953584 is hereby partially modified. 

In accordance with section 625, this ruling will become effective 60 days from its publi- 
cation in the CusToMs BULLETIN. Publication of rulings or decisions pursuant to section 
625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF CUSTOMS RULING LETTER 
RELATING TO THE COUNTRY OF ORIGIN OF QUILTS 


ACTION: Notice of proposed revocation of a country of origin ruling. 


SUMMARY: Pursuant to section 625(c)(1) of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the country of 
origin of certain quilts. 


DATE: Comments must be received on or before June 3, 1994. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1301 Constitution Avenue, 
NW, (Franklin Court), Washington, D.C. 20229. Comments submitted 
may be inspected at the Commercial Rulings Division, Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, NW, 
Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Textiles 
Classification Branch, (202) 482-7050 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1) of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act (Pub. 
L. 103-182, 107 Stat. 2057), this notice advises interested parties that 
Customs intends to revoke a ruling pertaining to the country of origin of 
certain quilts. 

In Customs Headquarters Ruling Letter (HQ) 951210 issued April 24, 
1992, by this office, the country of origin of finished quilts assembled in 
Lesotho from materials that may have been produced in different coun- 
tries was China, where the top (face) fabric originated. 

Customs believes that the determination in HQ 951210 is probably 
not in accord with Section 12.130, Customs Regulations (19 CFR 
§ 12.130), and that, in any event, Customs did not have sufficient facts 
available on which to predicate a definite country of origin determina- 
tion. § 12.130 states that a textile or textile product consisting of materi- 
als processed in more than one foreign country shall be a product of the 
country where the last substantial transformation occurs. It also pro- 
vides that a textile or textile product will be considered to have under- 
gone a substantial transformation if it has been transformed by means 
of substantial manufacturing or processing operations into a new and 
different article of commerce. 

If, in Lesotho, (1) fabric and batting are cut to size to form the back 
and padding of a quilt, (2) the back, the front, and the padding are 
stitched together, the stitching being done in specific designs over the 
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entire area of the quilt, and (3) the quilt is finished by stitching a binding 
strip of fabric around all the edges, it is now our opinion that the foreign 
components have undergone a transformation into a new and different 
article of commerce by means of substantial manufacturing or proces- 
sing operations in Lesotho. Accordingly, if the quilts which are the sub- 
ject of HQ 951210 are processed in Lesotho as described above, they 
should be considered products of Lesotho. 

However, it is not stated in HQ 951210 where the batting and back 
fabric originated or what processing they were subjected to, if any. Ifthe 
top (face fabric) component and one or both of the remaining primary 
components of a quilt originate in China and in Lesotho the three com- 
ponents are stitched and binded together, then Customs would have to 
readdress the factual situation in applying § 12.130. 

Customs intends to revoke NY 951210 to reflect that the proper coun- 
try of origin of the goods is probably Lesotho, but that without sufficient 
facts, we are unable to definitely determine the country of origin of the 
quilts which were the subject of that ruling. Before taking this action, 
consideration will be given to any written comments timely received. 
HQ 951210 is Attachment A to this document. The proposed ruling 
revoking HQ 951210 is Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regula- 
tions (19 CFR 177.9), will not be entertained for actions occurring on or 
after the date of publication of this notice. 


Dated: April 19, 1994. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, D.C., April 24, 1992. 
CLA-2 CO:R:C:T 951210 JED 
Category: Country of origin 

Ms. SHERRI JONES, GENERAL MANAGER 
UNIQUE QUILTS, INC. 
3195 Park Road 
Suite E 
Benicia, California 94510 


Re: Country of origin determination concerning quilts. 


DEAR Ms. JONES: 

This country of origin determination concerns the merchandise for which you have 
already received a classification ruling. HQ 089899 (October 30, 1991) classified the sub- 
ject quilts in subheading 9404.90.8000, HTSUSA. In that ruling, we requested additional 
information in order to arrive at a country of origin determination. You responded by let- 
ter of February 18, 1992. 
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Facts: 

In China, 100% cotton fabrics are hand-cut into pieces. The pieces are machine sewn 
together to form a pattern or design according to various layouts. These sewn together 
pieces of fabric, which you now refer to as quilt tops, range in size from 1656 sq. in. to 
10,528 sq. in. Your estimate is that the operations up to this point account for approxi- 
mately 1/3 of the total time necessary to produce a finished quilt. These quilt tops are sent 
to Lesotho. 

In Lesotho, 100% polyester batting is placed between the quilt top and a backing layer of 
plain 100% cotton fabric. The backing is one piece. The three pieces are hand-stitched 
together using 5-6 stitches per inch. The stitching or quilting is done in specific designs 
over the entire area of the quilt. When this is done, a binding consisting of a strip of 100% 
cotton fabric is machine stitched to the front side and around the perimeter of the quilt. 
This binding is then wrapped around and hand stitched to the back of the quilt. You state 
that the item is now a completed quilt. 


Issue: 
What is the country of origin of the above described quilts? 


Law and Analysis: 

For country of origin purposes, § 12.130, Customs Regulations (19 CFR 12.130), is 
applicable to the merchandise at issue. Section 12.130(b) provides that a textile product 
that is processed in more than one foreign territory or country, or insular possession of the 
USS., shall be a product of that foreign territory or country, or insular possession of the U.S. 
where it last underwent a substantial transformation. A textile product will be considered 
to have undergone a substantial transformation if it has been transformed by means of 
substantial manufacturing or processing operations into a new and different article of 
commerce. 

Section 12.130(d), Customs Regulations sets forth criteria for evaluating the two 
prongs of the substantial transformation determination. The regulation states that the 
criteria are not exhaustive; one or any combination of criteria may be determinative, and 
additional factors may be considered. Section 12.130(d)(1) states that a new and different 
article of commerce will usually result from a manufacturing or processing operation if 
there is a change in: (i) commercial designation or identity; (ii) fundamental character; or 
(iii) commercial use. 

Section 12.130(d)(2) states that in determining whether merchandise has been sub- 
jected to substantial manufacturing or processing operations, the following will be consid- 
ered regarding the manufacturing or processing operations in each foreign country or 
territory, or insular possession of the U.S.: (i) the resulting physical change in the material 
or article; (ii) the time involved; (iii) the complexity of the operations; (iv) the level 
or degree of skill and/or technology required; and (v) the value added to the article or 
material. 

Customs has long held that the mere assembly of goods by simple combining operations, 
trimming, or joining together by sewing is not enough to substantially transform the com- 
ponents of an article into a new and different article of commerce. For example, in HRL 
082747 (February 23, 1989) Customs determined that the assembly of jeans was not a sub- 
stantial transformation and in HQ 950887 (March 2, 1992) held that the assembly of piece 
goods into a brassiere was not a substantial transformation. 

The processing in Lesotho involves the sewing together of a quilt top from China 
with two other layers of material and the addition of a binding. Such processing is not 
significant enough to constitute a substantial transformation as defined by the regula- 
tions set forth above. The country of origin of the quilts is China as that is where the piece 
goods are cut and sewn together and where the material last underwent a substantial 
transformation. 


Holding: 

The country of origin of the quilts is China. 

Section 177.9(b)(1), Customs Regulations (19 CFR 177.9(b)(1)), states that a ruling is 
issued on the assumption that all of the information furnished in connection with the rul- 
ing request and incorporated in the ruling letter, either directly, by reference, or by 
implication, is accurate and complete in every material respect. Accordingly, the holding 
set forth above applies only to the specific factual situation and the merchandise identified 
in the ruling request. Should it subsequently be determined that the information fur- 
nished is not complete and does not comply with 19 CFR 177.9(b)(1), the ruling will be 
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subject to modification or revocation. If there is a change in the facts furnished, the hold- 
ing in this ruling may be affected. In such an event, it is recommended that a new ruling 
request be submitted in accordance with § 177.2, Customs Regulations (19 CFR 177.2). 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, D.C. 


CLA-2 CO:R:C:G 956221 PR 
Category: Classification 
GENERAL MANAGER 
UNIQUE QUILTs, INC. 
3195 Park Road, Suite E 
Benicia, California 94510 


Re: Reconsideration and Revocation of Customs Headquarters Ruling (HQ) 951210 Con- 
cerning the Country of Origin of Quilts. 


DEAR SIR OR MADAM: 

This is in reference to Customs Headquarters Ruling (HQ) 951210, of April 24, 1992, 
addressed to your company, concerning the country of origin of quilts. We have reviewed 
that ruling and determined that it is in error. This revokes that ruling. 


Facts: 

According to the information submitted, the quilts are made in the following manner. In 
China, cotton fabrics are cut into pieces which are hand sewn together in patterns or 
designs to form a quilt top (face fabric). The quilt tops range in size from 1656 to 10,528 
square inches and account for approximately '/; the total time required to produce a fin- 
ished quilt. In Lesotho, the quilt top is hand-stitched to a polyester batting and a cotton 
fabric backing. The stitching (five to six stitches per inch) is done in designs over the entire 
area of the quilt. A cotton fabric binding is then machine stitched around the perimeter 
and then wrapped around and hand-stitched to the back of the quilt. 

Nothing in HQ 951210, or in the file related to that ruling, indicates where the middle 
polyester batting layer or the cotton backing fabric originated. Nor is there any indication 
how, or where, the batting and the backing were processed. 


Issue: 
The issue presented is which country, China or Lesotho, is the country of origin of the 
subject quilts. 


Law and Analysis: 

Section 12.130, Customs Regulations (19 CFR 12.130) provides, in pertinent part, thata 
textile or textile product which consists of materials processed in more than one foreign 
country shall be a product of the country where it last underwent a substantial trans- 
formation. A textile or textile product will be considered to have undergone a substantial 
transformation if it has been transformed by means of substantial manufacturing or pro- 
cessing operations into a new and different article of commerce. 

Section 12.130(d) provides: 


(d) Criteria for determining country of origin. The criteria in paragraphs (d)(1) 
and (2) of this section shall be considered in determining the country of origin of 
imported merchandise. These criteria are not exhaustive. One or any combination of 
criteria may be determinative, and additional factors may be considered. 
(1) A new and different article of commerce will usually result from a manufac- 
turing or processing operation if there is a change in: 
(i) Commercial designation or identity, 
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(ii) Fundamental character or 

(iii) Commercial use. 

(2) In determining whether merchandise has been subjected to substantial 
manufacturing or processing operations, the following will be considered: 

(i) The physical change in the material or article as a result of the manufactur- 
ing or processing operations in each foreign territory or country, or insular pos- 
session of the U.S. 

(ii) The time involved in the manufacturing or processing operations in each 
foreign territory or country, or insular possession of the US 

(iii) The complexity of the manufacturing or processing operations in each for- 
eign territory or country, or insular possession of the U.S. 

(iv) The level or degree of skill and/or technology required in the manufactur- 
ing or processing operations in each foreign territory or country, or insular pos- 
session of the U.S. 

(v) The value added to the article or material in each foreign territory or coun- 
try, - eon possession of the U.S., compared to its value when imported into 
the U.S. 

In applying the above criteria, and other criteria in § 12.130, it appears that the country 
of origin to the quilts in question may be Lesotho. What is exported from China is a rect- 
angular-shaped fabric that has neither the identity or character of a quilt. Nor, obviously, 
is it useable as a finished quilt. We recognize that it may be argued that the fabric is dedi- 
cated for use in the production of a quilt. However, in our view, mere dedication to use of a 
fabric is usually not sufficient to establish the character or identity of that fabric as a fin- 
ished quilt. 

The joining of the top fabric with the batting and backing fabric and the processing 
which results in a finished quilt is a significant change in the appearance and functional 
ability of the top fabric. In addition, we note that according to the submission, the time, 
expense, and complexity of the processing done weigh heavily in Lesotho’s favor. 


Holding: 

Customs is unable to make a definitive country of origin determination without know- 
ing the origin of the middle polyester batting and the cotton backing, and where and how 
they were processed. For example, if the polyester batting and cotton backing are also pro- 
duced in China, Customs would have to examine this situation in greater detail to deter- 
mine the country of origin of the quilts. No ruling on the country of origin of the quilts can 
be made until information concerning where the batting and backing were formed, and 
where and how they were processed prior to their joining with the quilt top is submitted. 

HQ 951210, dated April 24, 1992, is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Ruling Division. 


QUARTERLY IRS INTEREST RATES USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS ON 
CUSTOMS DUTIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation and interest. 


SUMMARY: This notice advises the public of the quarterly Internal 
Revenue Service interest rates used to calculate interest on overdue 
accounts and refunds of Customs duties. For the quarter beginning 
April 1, 1994, the rates will be 6 percent for overpayments and 7 percent 
for underpayments. This notice is published for the convenience of the 
importing public and Customs personnel. 
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EFFECTIVE DATE: April 1, 1994. 


FOR FURTHER INFORMATION CONTACT: John V. Accetturo, 
National Finance Center, Revenue Accounting Branch, (317) 298-1308. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621 and 6622. Interest rates are determined based on 
the short-term Federal rate. The interest rate that Treasury pays on 
overpayments will be the short-term Federal rate plus two percentage 
points. The interest rate paid to the Treasury for underpayments will be 
the short-term Federal rate plus three percentage points. The rates will 
be rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service on 
behalf of the Secretary of the Treasury based on the average market 
yield on outstanding marketable obligations of the U.S. with remaining 
periods to maturity of 3 years or less, and fluctuate quarterly. The rates 
effective for a quarter are determined during the first-month period of 
the previous quarter. 

The rates of interest for the period of April 1, 1994—June 30, 1994, 
are 6 percent for overpayments and 7 percent for underpayments. These 
rates will remain in effect through June 30, 1994, and are subject to 
change on July 1, 1994. 


Dated: April 13, 1994. 


SAMUEL H. Banks, 
Acting Commissioner of Customs. 


[Published in the Federal Register, April 21, 1994 (59 FR 19042)]) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 177 


TARIFF CLASSIFICATION OF 
HEADBANDS AND SIMILAR ARTICLES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed interpretive rule; solicitation of comments. 


SUMMARY: At its Tenth Session the Harmonized System Committee of 
the Customs Cooperation Council approved certain amendments to the 
Explanatory Notes concerning the classification of textile headbands. 
One of these amendments states that textile headbands are excluded 
from Heading 9615 of the Harmonized Commodity Description and 
Coding System. In past rulings, Customs has classified certain textile 
headbands in Heading 9615 of the Harmonized Tariff Schedule of the 
United States (HTSUS). In application of these amendments to the 
Explanatory Notes, we believe that textile headbands are excluded from 
Heading 9615, HTSUS, and are classifiable in Section XI, HTSUS. This 
document invites comments on the classification of textile headbands. 

In addition, in the past we have classified ponytail holders and similar 
articles in Heading 9615, HTSUS. In view of the decision by the Harmo- 
nized System Committee and our reexamination of the issue, we are of 
the opinion that only hair care accessory items of rigid or semi-rigid 
construction should be classified in Heading 9615, HTSUS. Ponytail 
holders and similar hair care accessories, not of rigid or semi-rigid 
construction, comprised of textile materials, should be excluded from 
Heading 9615, HTSUS, and classified as clothing accessories of Section 
XI, HTSUS. Therefore, we are also inviting comments on the classifica- 
tion of ponytail holders and similar hair care accessories. 


DATES: Comments must be received on or before June 20, 1994. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
the U.S. Customs Service, Office of Regulations and Rulings, Regula- 
tions Branch, Franklin Court, 1301 Constitution Ave., NW., Washing- 
ton, D.C. 20229. Comments may be viewed at the Office of Regulations 
and Rulings, Franklin Court, 1099 14th Street, NW., suite 4000, Wash- 
ington, D.C. 


FOR FURTHER INFORMATION CONTACT: Craig Clark, Commer- 
cial Rulings Division, U.S. Customs Service, (202) 482-7050. 


15 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section XI of the Harmonized Tariff Schedule of the United States 
(HTSUS) provides for textiles and textile articles. Heading 6117, 
HTSUS, provides for other made up clothing accessories, knitted or cro- 
cheted. Heading 6217, HTSUS, provides for other made up clothing 
accessories, not knitted or crocheted. Heading 9615, HTSUS, provides 
for combs, hair-slides and the like, hairpins, curling pins, curling grips, 
hair-curlers, and the like, other than those of Heading 8516, and parts 
thereof. 

At its Tenth Session the Harmonized System Committee of the Cus- 
toms Cooperation Council examined the classification of knitted head- 
bands and approved the following three amendments to the text of the 
Explanatory Notes: 


1. Explanatory Note to Heading 61.17 (page 845, new item (12)): 
“Headbands, used as protection against the cold, to hold the hair in 
place, etc.” 

2. Explanatory Note for exclusions to Heading 63.07 (page 868, last 
paragraph, new item (e): 

“Knitted headbands (heading 61.17).” 

3. Ex, eee Note to Heading 96.15 (page 1611, new last para- 
graph): 

“This heading excludes textile headbands (Section XI).” 

According to the decision of the Harmonized System Committee, 
knitted headbands are classified as clothing accessories of Heading 
6117, HTSUS. In addition, textile headbands are excluded from classifi- 
cation in Heading 9615, HTSUS, and instead, are to be classified as tex- 
tile articles of Section XI, HTSUS. 

The Explanatory Notes to the Harmonized Commodity Description 
and Coding System (Harmonized System) constitute the official inter- 
pretation of the scope and content of the tariff at the international level. 
They represent the considered views of classification experts of the Har- 
monized System Committee. While not treated as dispositive, the 
Explanatory Notes are to be given considerable weight in Customs 
interpretation of the HTSUS. It has therefore been the practice of the 
Customs Service to consult the terms of the Explanatory Notes when 
interpreting the HTSUS. 

In the past, Customs has classified many headbands wholly of textile 
materials in Heading 9615, HTSUS, with the exception being head- 
bands made of terry knit fabric, which were classified in Heading 6117, 
HTSUS. The rationale for these decisions was that textile headbands 
met the definition of the term hair-slides and the like. We now believe 
that in application of the recent amendments to the Explanatory Notes, 
textile headbands do not fall within the scope of Heading 9615, HTSUS, 
and are excluded from that heading. We are inviting comments regard- 
ing this proposed classification change. 
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The type of article considered by the Harmonized System Committee 
and classified in Heading 6117, HTSUS, was a soft knitted textile head- 
band, without any underlying foundation of plastic, metal, etc. Some 
headbands have a mixed construction, e.g., a plastic base and a textile 
covering. Based on the amendments to the Explanatory Notes and the 
views expressed by other customs administrations, we believe that 
headbands of mixed construction, having a rigid or semi-rigid founda- 
tion, would meet the definition of the term hair-slides and the like and 
remain classified in Heading 9615, HTSUS. Those headbands of soft 
construction and made primarily of textile materials would be consid- 
ered textile headbands and thus would be excluded from Heading 9615, 
HTSUS. 

Accordingly, while we have previously classified many ponytail hold- 
ers and similar articles in Heading 9615, HTSUS, the evidence of record 
supports a finding that the term hair-slides and the like of Heading 
9615, HTSUS, refers to articles of rigid or semi-rigid construction. This 
view is consistent with the Explanatory Notes to Heading 9615, 
HTSUS, which state that hair-slides and the like are usually made of 
plastics, ivory, bone, horn, tortoise-shell, metal, etc. Soft ponytail hold- 
ers and similar hair care accessories made of textile materials should 
therefore be excluded from Heading 9615, HTSUS, and be classified as 
clothing accessories of Section XI, HTSUS. Consequently, we are also 
inviting comments on the classification of ponytail holders and similar 
hair care accessories. 


COMMENTS 


Before making a determination on this matter, Customs invites writ- 
ten comments from interested parties on this issue. Comments sub- 
mitted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), section 1.4, Treasury 
Department Regulations (31 CFR 1.4), and section 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, U.S. Cus- 
toms Service, Office of Regulations and Rulings, Franklin Court, 1099 
14th St., NW, suite 4000, Washington, D.C. 

GEoRGE J. WEISE, 
Commissioner of Customs. 


Approved: March 31, 1994. 
JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 20, 1994 (59 FR 18771)] 








U.S. Court of Appeals for the 
Federal Circuit 


SEARS RoEBucK & Co., PLAINTIFF-APPELLEE U. 
UNITED STATES, DEFENDANT-APPELLANT 


Appeal No. 93-1061 
(Decided April 8, 1994) 


Donald J. Unger, Barnes, Richardson & Colburn, of Chicago, Illinois, argued for plain- 
tiff-appellee. With him on the brief was Brian F- Walsh. 

Nancy M. Frieden, Attorney, Commercial Litigation Branch, Department of Justice, of 
New York, New York, argued for defendant-appellant. With her on the brief were Stuart 
M. Gerson, Assistant Attorney General, Stuart E. Schiffer, Acting Assistant Attorney Gen- 
eral, David M. Cohen, Director and Joseph I. Liebman, Attorney in Charge, International 
Trade Field Office. Also on the brief was Steven Berke, Office of Assistant Chief Counsel, 
International Trade Litigation, United States Customs Service, of counsel. 


Appealed from: U.S. Court of International Trade. 
Chief Judge DiCar.o. 


Before Nizs, Newman, and ScuaLL, Circuit Judges. 


Nigs, Circuit Judge. 

The United States appeals from the judgment of the Court of Interna- 
tional Trade holding that the merchandise imported by Sears Roebuck 
and Company, invoiced as “color video sound camera[s] (video camera & 
recorder)” and commonly known as “camcorders,” is properly classified 
under item 685.40 of the Tariff Schedules of the United States (TSUS), 
covering “tape recorders.” The government argues that the merchan- 
dise is properly classified under item 685.49 TSUS as a combination 
article consisting of a television camera and tape recorder. We agree and, 
accordingly, we reverse. 


I 


Sears is an importer of camcorders, versatile, portable cameras which 
are able to record scenes and sound on video tape cassettes. The United 
States Customs Service (Customs) initially classified the camcorders 
under item 685.49 of the TSUS as a combination article consisting of a 
television camera and tape recorder.! Sears challenged this classifica- 


“Circuit Judge Nies vacated the position of Chief Judge on March 17, 1994. 
ITSUS Schedule 6, Part 5 provided for: 
Radiotelegraphic and rediotelephonic transmission apparatus; radiobroadcasting and television transmission and 
reception apparatus, and television cameras; record players, phonographs, tape recorders, dictation recording and 
transcribing machines, record changers, and tone arms; all of the foregoing, and any combination thereof, whether 
or not incorporating clocks or other timing apparatus, and parts thereof: 
+ - * - * 7“ * 
Other 
* * « - - * * 


continued 
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tion before the Court of International Trade on the grounds that the 
devices contained neither a television camera nor a tape recorder as 
those tariff items were commonly known at the time TSUS 685.49 was 
enacted in 1962.7 In its initial decision, Sears Roebuck and Co. v. United 
States, 790 F. Supp. 299 (Ct. Int’] Trade 1992), the court held that the 
camera in the camcorder was not a “television” camera. The court rea- 
soned that television cameras must be used in connection with televi- 
sion broadcast transmission apparatus for transmitting electrical 
waves over a distance. Because the court concluded that camcorders 
were not designed for this purpose, but instead to replace home movie 
cameras, it held that Customs erred in classifying the goods under TSUS 
685.49. The matter was remanded to Customs for a second determina- 
tion. Id. at 302. 

On remand, Customs classified the camcorders under TSUS 685.40 as 
“tape recorders.”* On return of the matter to the trial court, neither 
party supported that classification. Sears advised the court, however, it 
would not challenge the classification because the tariff rate was no 
higher than its preferred classification, as an “electrical article not spe- 
cifically provided for” under TSUS 688.42. The government continued 
to urge its original classification and insisted that camcorders were 
more than “tape recorders.” 

In its second decision concerning this dispute, the court upheld the 
classification of camcorders as “tape recorders.” Sears Roebuck and Co. 
v. United States, No. 92-148, slip op. at 3 (Ct. Int’] Trade Aug. 28, 1992). 
The court reasoned that the existence of TSUS 724.12, a provision spe- 
cifically recognizing “magnetic video tape,” indicated congressional 
awareness that images could be recorded on tape. The court also held 
that classification was governed by the camcorder’s primary pur- 
pose—”to produce a tape of what appears before the lens”—and not by 
its subordinate capabilities, such as live monitoring without recording. 
Based on these conclusions, the court held that Congress intended cam- 
corders to fall under the “tape recorders” provision. Jd. at 4. The govern- 
ment appeals. 


II 


We initially note Sears’ contention that the United States may not 
assert in this appeal that the classification of camcorders as a combina- 


Other 


* 


Other 


* * 


685.49 5.2% ad val. 
The parties do not dispute that camcorders were introduced into the United States market in the 1980s, subsequent 
to the passage of the TSUS through the Tariff Classification Act of 1962, Pub. L. No. 87-456, 76 Stat. 72 (1962), 
repealed by Harmonized Tariff Schedule of 1988, Pub. L. No. 100-418, 102 Stat. 1148 (codified at 19 U.S.C. § 1202 
(1988)). However, “[t]ariff terms are written for the future as well as the present, meaning that tariff terms can be 
expected to encompasss merchandise not known to commerce at the time of their enactment, provided the new article 
possesses an essential resemblance to the one named in the statute.” United States v. Standard Surplus Sales, Inc., 667 
F.2d 1011, 1014 (CCPA 1081) (citations omitted). 


3Item 685.40 provided for: 


Radiotelegraphic and rediotelephonic transmission and reception apparatus: * * * Tape recorders * * * and parts 
thereof 4.1% val. 
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tion television camera and tape recorder and not simply as “tape record- 
ers” is improper. According to Sears, because Customs submitted the 
tape recorder classification to the trial court following remand, the 
United States should not now be permitted to attack this classification 
before this Court. We disagree. 

A party may challenge an interlocutory decision of a trial court on 
appeal from the final judgment. Flanagan v. United States, 465 U.S. 259, 
263 (1984). As explained below, the prior decision of the trial court 
remanding the case was interlocutory and not appealable. Thus, this 
appeal provides the government’s first opportunity to challenge an ini- 
tial decision which rejected the TSUS 685.49 classification. 

Under 28 U.S.C. § 1295(a)(5), an appeal may be taken only from “a 
final decision of the United States Court of International Trade.”4 
Except in unusual circumstances, a remand to Customs does not meet 
the requirement of finality and thus is not appealable. See Cabot Corp. v. 
United States, 788 F.2d 1539, 1542 (Fed. Cir. 1986). To determine 
“whether an order is final enough to be appealable,” Heat & Control, 
Inc. v. Hester Indus., Inc., 785 F.2d 1017, 1020 (Fed. Cir. 1986), we must 
examine the standard set forth in Cohen v. Beneficial Industrial Loan 
Corp., 337 U.S. 541 (1949). As later described in Coopers & Lybrand v. 
Livesay, 437 U.S. 463, 468 (1978), the Cohen test requires that an 
appealable order meet three conditions: 

[T]he order must conclusively determine the disputed question, 
resolve an important issue completely separate from the merits of 
the action, and be effectively unreviewable on appeal from a final 
judgment. 
See also Sullivan v. Finkelstein, 496 U.S. 617 (1990); Travelstead v. 
Derwinski, 978 F.2d 1244 (Fed. Cir. 1992). 

These standards were not met by the remand order of the trial court 
in this case. The remand order effectively left the camcorders unclassi- 
fied, an issue which goes to the heart of the merits of this action. As the 
United States could not have mounted an appeal from the remand order 
of the trial court, its arguments are properly addressed by this Court on 
this appeal. 

Such a holding comports with 28 U.S.C. § 2643(b), which empowers 
the Court of International Trade to employ a number of different mech- 
anisms when determining the proper classification of merchandise 
under the customs laws, including examining the law on its own initia- 
tive, remanding the matter to Customs, and scheduling a retrial. See 
Jarvis Clark Co. v. United States, 733 F2d 873 (Fed. Cir. 1984). The trial 
court’s choice of procedure does not constrain the ability of Customs to 
continue to assert that the agency’s initial classification was correct. 
Having been instructed by the trial court that a camcorder was not prop- 
erly classified as a combination television camera and tape recorder, 


4We note that 28 US.C. § 1292(d)(1) provides a statutory exception to the final judgment rule by allowing a judge of 
the Court of International Trade to certify an otherwise unappealable order. This Court, in its descretion, may then 
permit an interlocutory appeal. See Cabot Corp. v. United States, 788 F.2d 1539, 1543 (Fed. Cir. 1986). Nothing requires 
the government to attempt to invoke § 1292, however, to preserve a right to appeal an adverse ruling. 
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Customs adopted the tape recorder classification as a fallback position. 
Although Sears argues that it was misled by this “litigation tactic,” the 
record is to the contrary. Even as Customs proposed its “tape recorder” 
classification on remand in a June 11, 1992, letter to the Court of 
International Trade, it clearly stated its reservation of a right to appeal 
the court’s decision: 


Finally, we note for purposes of appeal (should an appeal be taken 
from a final judgment of this Court), the Government continues to 
assert the original classification is correct. By submission of this 
proposed alternative classification, the Government does not waive 
its right of appeal. 


Sears acknowledged the Government’s position in a June 25, 1992, let- 
ter to the trial court, stating that: 


Sears reserves its right to defend the Court’s entry of a final judg- 
ment under either of the provisions discussed above in the case 
before the Court of Appeals for the Federal Circuit should an appeal 
be pursued by the defendant. 


We can only conclude from these exchanges that Sears was not led to 
believe that Customs abandoned or waived its original classification. 
This Court has held, in analogous circumstances concerning judicial 
review of a Customs decision, that the acknowledged reservation of a 
party’s right to appeal mitigates against a holding of estoppel. See 
Trayco, Inc. v. United States, 994 F.2d 832, 839 (Fed. Cir. 1993). We now 
turn to the merits of this appeal. 


Ill 


A 


A determination of the meaning of a tariff term is a question of law, 
reviewed de novo. Digital Equip. Corp. v. United States, 889 F.2d 267, 
268 (Fed. Cir. 1989). Because no clearly stated congressional intent pro- 
vides the meaning of the tariff terms at issue in this appeal, we may 
construe the terms according to their common meaning. Brookside 
Veneers, Ltd. v. United States, 847 F.2d 786, 789 (Fed. Cir.), cert. denied, 
488 U.S. 943 (1988). This meaning may be based upon our “own under- 
standing of the terms used,” assisted by consideration of “lexicographic 
and scientific authorities, dictionaries, and other reliable information 
sources.” Id. The determination of whether an article falls within the 
definition is a question of fact. Daw Indus. v. United States, 714 F.2d 
1140, 1142 (Fed. Cir. 1983). In this case, however, it is undisputed that 
the definition of a television camera urged by Customs ipso facto covers 
the camera portion of a camcorder. 

The government urges that a television camera requires simply a 
lens, a pickup device and electronic circuitry which converts the images 
into electric signals. There is no dispute that camcorders meet this 
definition. The trial court, however, held that a television camera 
requires more than the above described capabilities and structure. 
According to the trial court, a television camera must also be used with 
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“television transmission apparatus for television broadcasting pur- 
poses.” 790 F. Supp. at 302 (emphasis added). In reaching this conclu- 
sion, the court relied upon several dictionary definitions contemporary 
to the TSUS, including: 


Television—Vision at a distance; hence, the transmission and 
reproduction of a view or scene, esp. a view of persons or objects in 
motion, by any device which converts light rays into electrical 
waves and reconverts these into visible light rays. 

Television camera—The part of a transmitting apparatus in 
which the image of the scene to be televised is formed for conversion 
into electrical impulses. 


790 F. Supp. at 301 (quoting Webster’s New International Dictionary of 
the English Language, Second Edition, Unabridged (1961)). Based on 
its view that camcorders had to be and are not used in connection with 
broadcast transmission apparatus, the court held the camera portion 
was not a television camera. In Sears’ view, the above definitions sup- 
port the trial court’s restricted meaning of the term “television cam- 
era,” limiting the term to only those cameras directly connected to or 
connectable to broadcast transmission apparatus for contemporaneous 
viewing at a distance.° 

We disagree. The above authority defines a television camera as part 
of television transmitting apparatus. It is, however, clear that Congress 
did not adopt a definition of a television camera as part of a television 
transmission system. To the contrary, item 685.49 of the TSUS, which 
provided the superior heading for the classification of television articles, 
includes as separate items “television transmission and reception appa- 
ratus” and “television cameras.” Far from suggesting that television 
cameras are only those cameras which are part of a transmission appa- 
ratus, this language recognizes a distinction between types of television 
equipment, namely, transmission equipment, reception equipment and 
cameras. Once this separation is made, the above definition (as well as 
others relied on) supports the government’s position that a television 
camera need do no more than convert the captured image into electrical 
impulses.® 

We additionally note that TSUS 685.49 provides for combinations ofa 
large assortment of devices, with a combination of television transmis- 
sion apparatus and cameras as merely one possibility. This possible 
range of combinations negates the possibility that Congress intended 
the term “television camera” to be inherently limited to cameras used 
with television transmission apparatus for live broadcasts. The literal 
language of the statute—” any combination thereof”—equally suggests 
the combination of television cameras with “tape recorders,” the latter 
also an item in the superior heading.’ 


5aithough Sears asserts that a distinction lies between the terms “television” and “video,” we find in the record no 
documentary evidence of such a difference. 


Electrical signals produced by a television camera are not directly broadcastable. Rather, a separate device must 
convert such signals into carrier waves. 


See supra note 1. 
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The broad definition of a television camera proposed by the govern- 
ment is consistent with uses actually made of such cameras in the 
1960’s, including “studio” cameras which everyone agrees are television 
cameras. The trial court’s view, which ties cameras to “broadcasting,” is 
far too limited to encompass commonplace uses then and now of televi- 
sion cameras with systems other than broadcasting systems.® Closed 
circuit television was already established at the date of the TSUS’s 
enactment as an important use in industrial, commercial, educational 
and research facilities (known collectively as “industry television”). See 
Television, 21 Encyclopedia Britannica 912a, 913 (1957) (listing closed- 
circuit applications such as, inter alia: “remote observation of furnaces 
and gauges in power plants”; “surveillance of banking activities”; and 
“distribution of demonstration lectures to several classes,” and noting 
that “[t]he term ‘industrial’ television has come to cover all such closed- 
circuit applications, in brief, virtually all forms of television apart from 
broadcast television.”). This common use of a television camera is 
excluded under the court’s restricted definition. However, nothing sug- 
gests that Congress intended to treat television cameras used in closed 
circuits differently from television cameras used in broadcasting. 

Another widely prevalent use of a television camera in 1962 was to 
make video tape recordings. As noted in Television, 21 Encyclopedia Bri- 
tannica 910A, 912M (1962): 


Recording of television programs on photographic film or magnetic 
tape is an important technique [in order] to preserve a permanent 


record of a live-scene program for subsequent rebroadcast * * *. In 
the U.S. many of the network programs broadcast in and west of 
Chicago are derived from magnetic recordings, stored for an hour 
or more after their release along the eastern seaboard to allow for 
the difference in time in western cities. 


Such recorders were developed and commercialized in the late 1950’s. 
Andrew F Inglis, Behind the Tube: A History of Broadcasting Technol- 
ogy and Business, 323-25 (1990). Television cameras were routinely 
used with such recorders, id. at 325-26, and video recordings shortly 
became preferred to live broadcasts. See Television, 18 World Book 
Encyclopedia 87, 94 (1969) (“Filmed shows have largely replaced live 
telecasts in recent years.”). The ubiquitous reruns provide ample testi- 
mony of recordings. Television, 18 World Book Encyclopedia 87, 94 
(1969). That a camera is used in connection with recording equipment, 
rather than transmission equipment, does not change its nature. 

In 1962, portable television cameras existed as well. Television, 21 
Encyclopedia Britannica 9210A, 912N (1962). Such cameras could be 
used to send signals to monitors and then to portable, satellite, or up- 
link transmitters. At the time of the TSUS enactment, however, porta- 
ble cameras were also used with separate portable tape recorders to 


8indeed, judicial notice may be taken that television cameras existed before broadcastng systems. See Andrew F. 
Inglis, Behind the Tube: A History of Broadcasting Technology and Business, 158-61 (1990); Television, The Columbia 
Encyclopedia 2105, 2105 (3d ed. 1967); Television, 21 Encyclopedia Britannica 912A, 912A (1957). 
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make video tapes. The description of television cameras in the McGraw 
Hill Encyclopedia of Science and Technology includes “portable cam- 
eras” which are “[u]sed in conjunction with modern battery powered 
portable video cassette recorders.” 18 McGraw Hill Encyclopedia of 
Science and Technology 545 (1982). See also Inglis, supra, at 216-19 
(describing portable cameras for field use developed in the early 1950’s). 
Thus, we conclude that in both studio and field cameras, a television 
camera completed its function upon providing electrical image impulses 
for use by other equipment. The argument that television cameras 
required or require use directly with transmission equipment is no more 
viable than the argument that transmission equipment had or has to 
project images directly from a camera. Just as a video recording can be 
broadcast without changing the character of television transmission 
equipment, a television camera remains a television camera when the 
transformed images are recorded rather than further transformed and 
broadcast. 

In sum, a television camera is a device which is able to capture a scene 
through a lens and to convert it into electrical impulses. Whether those 
impulses are used in connection with a live broadcast either through the 
air or by cable, or to make a recording for later viewing, or simply dis- 
played on a TV monitor via a closed circuit does not affect the scope of 
the statutory term “television camera.” 


B 


With the meaning of the tariff term established, we next consider 
whether Customs correctly classified the merchandise as a combination 
television camera and recorder. (TSUS 685.49). As indicated, the term 
“television camera” properly defined includes the camera portion of the 
camcorder, which bears an essential resemblance to television cameras 
known at the time of the enactment of the TSUS. A camcorder camera is 
essentially an improved, miniaturized version of an earlier portable 
television camera. As with predecessor television cameras, camcorder 
cameras function toward the same purpose, the capturing of optical 
images and conversion of those images into electrical impulses. They 
additionally consist of the same basic elements as earlier television cam- 
eras, being fundamentally composed of a lens, pickup devices, and elec- 
trical processing and control circuitry. 

Further, the camera portion of camcorders is distinctly separate from 
the VCR (video cassette recorder). The camera portion may be used 
without recording. As illustrated in the Owners Manual for the devices 
in issue, users can employ the camcorder to display a scene on the 
device’s viewfinder without recording. Even more telling, the cam- 
corder may be connected to a remote monitor and used independently of 
the recorder portion to view live action captured by the camera. In that 
mode, the electrical impulses obtained from the camera are sent to a 
receiver without recording. A familiar example of such use is for security 
surveillance purposes. See, e.g., Feldman Test., J.A. at 5-103; Reichard 
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Test. J.A. at 114-15. Such use is indistinguishable from closed circuit 
television of the late 1950’s. 

Neither party now contests that the imported camcorders include 
tape recorders. In addition to recording sight from the camera portion 
and accompanying sound, the VCR portion of the imported merchandise 
allows users to record directly from other sources, as well as to transmit 
and receive taped signals to and from other devices for purposes of edit- 
ing, dubbing, and duplication. By connection with a television receiver, 
the VCR portion of the device also allows users to view prerecorded cas- 
settes. Thus, this part of the camcorder is independent of the camera 
portion and is so advertised. 

In view of their separate capabilities, we conclude that camcorders are 
combination devices with the features of cameras and tape recorders. 
The camcorder offers its users camera capabilities which are not subor- 
dinate to the tape recorder function of the camcorder, are independent 
of its tape recorder capabilities, and involve different circuitry. At the 
same time, the VCR portion provides the functions of a tape recorder 
independently of the camera portion. Thus, camcorders meet the test 
for acombination article. See Digital Equip. Corp., 889 F.2d at 268; Carl- 
ing Elec. Co. v. United States, 757 F.2d 1285, 1288 (Fed. Cir. 1985). 

Finally, in deciding such goods were merely tape recorders, the trial 
court relied on the fact that most camcorders are bought for home use, 
essentially replacing home movie cameras. This is an erroneous applica- 
tion of the principle that use may affect classification. See Rico Import 
Co. v. United States, 12 F.3d 1088, 1090 (Fed. Cir. 1993). Camcorders are 
not improved movie cameras. They are substitutes. Their replacement 
of movie cameras does not affect their essential functional and struc- 
tural nature. 

In any event, Congress drew no distinction between television cam- 
eras used by professionals and those used by amateurs. Moreover, cam- 
corder is a name used for both professional and consumer equipment. 
Inglis, supra, at 358 (“The combined camera-recorder units are now 
universally called camcorders. There are two types—low-cost consumer 
products * * * and professional units used by broadcasters.”). Were we 
to adopt the trial court’s view, this professional equipment, which is 
merely a development over the portable television cameras and portable 
recording units employed prior to the advent of electronic miniaturiza- 
tion, would be excluded. That this development has led to home use does 
not change the essential resemblance of camcorders to the television 
equipment in use in 1962. As Sears itself tellingly advertises, a 
“([c]Jamcorder is a camera and VCR all in one” or, more tersely, that a 
“Camera + Recorder = Camcorder.”? 


See also Inglis, supra, at 470 (“The camcorder, a combined television camera and tape recorder, is the latest success 
story in consumer electronics.”). 
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IV 


For the foregoing reasons, we conclude that camcorders are properly 
classified under TSUS item 685.49. The judgment of the Court of 
International Trade is 


REVERSED. 








United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Dominick L. DiCarlo 


Judges 


Gregory W. Carman Nicholas Tsoucalas 
Jane A. Restani R. Kenton Musgrave 
Thomas J. Aquilino, Jr. Richard W. Goldberg 


Senior Judges 


James L. Watson 
Herbert N. Maletz 
Bernard Newman 


Samuel M. Rosenstein 


Clerk 


Joseph E. Lombardi 








Decisions of the United States 
Court of International Trade 


PUBLIC VERSION 
(Slip Op. 94-60) 


HOsIDEN Corp, PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 91-10-00720 


[ADMA’s motion for judgment on the agency record is denied. Remand determination 
of the International Trade Commission is affirmed. Antidumping duty order of the U.S. 
Department of Commerce, International Trade Administration, regarding EL high 
information content flat panel displays and display glass therefor from Japan, is revoked. 
All challenges to antidumping duty order regarding active matrix liquid crystal high 
information content flat panel displays and display glass therefor from Japan, are dis- 
missed as moot in light of Commerce’s revocation of the underlying antidumping duty 
order. } 


(Dated April 14, 1994) 


Adduci, Mastriani, Schaumberg & Schill (Louis S. Mastriani, Anri Suzuki, and 
Gregory C. Anthes), for plaintiff Hosiden Corporation. 

Donovan Leisure Newton & Irvine (Peter J. Gartland, David S. Versfelt, Christopher P 
Johnson, and Christopher K. Tahbaz), for plaintiff Sharp Corporation. 

Graham & James (Lawrence R. Walders), for plaintiffs Hitachi, Ltd.; Hosiden Corpora- 
tion; Matsushita Electric Industrial Co., Ltd.; NEC Corporation; Seiko Epson Corpora- 
tion; and Toshiba Corporation. 

Baker & McKenzie (Thomas P Ondeck and Kevin M. O’Brien), for plaintiff Apple 
Computer, Inc. 

O’Melveny & Myers (Kermit W. Almstedt, Peggy A. Clarke, Greta L.H. Lichtenbaum, and 
Craig L. McKee), for plaintiff International Business Machines Corporation. 

Collier, Shannon, Rill & Scott (Paul C. Rosenthal, Robin H. Gilbert), for plaintiff 
Advanced Display Manufacturers of America. 

Vinson & Elkins L.L.P (Theodore W. Kassinger, Charles D. Tetrault, and Rosemary E. 
Gwynn), for plaintiff Compaq Computer Corporation. 

Pennie & Edmonds (Arthur Wineburg and Marcia H. Sundeen), for plaintiff Tandy 
Corporation. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (A. David Lafer); 
Marguerite E. Trossevin, Office of the Chief Counsel for Import Administration, United 
States Department of Commerce, of counsel, for defendant. 

Lyn M. Schlitt, General Counsel; James A. Toupin, Assistant General Counsel, United 
States International Trade Commission (Paul R. Bardos and Rachele Valente), for 
defendant. 

Collier, Shannon, Rill & Scott (Paul C. Rosenthal, Robin H. Gilbert), for defendant- 
intervenor Advanced Display Manufacturers of America. 

Jones, Day, Reavis & Pogue (John E. Benedict, David G. Schryver, and Thomas F. 
Cullen, Jr.), for defendant-intervenor Texas Instruments, Inc. 


MEMORANDUM OPINION 


GoLpBERG, Judge: This matter is before the court for review of the 
final remand determination by the U.S. International Trade Commis- 
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sion (“ITC” or “Commission”) issued pursuant to this court’s memo- 
randum opinion and order dated December 29, 1992 (Slip Op. 92-229, 
16CIT__, 810 F Supp. 322 (1992)). The ITC issued its remand deter- 
mination on March 8, 1993. Certain High-Information Content Flat 
Panel Displays and Display Glass Therefor From Japan, Inv. No. 
731-TA-469 (Final) (Remand), USITC Pub. No. 2610 (Mar. 1993) 
(“Remand Determination”). 

Upon remand, the Commission determined that an industry in the 
United States was not materially injured by reason of imports from 
Japan of electroluminescent (“EL’) high-information content flat panel 
displays (“HIC FPDs” or “displays”). Plaintiff Advanced Display 
Manufacturers of America (““ADMA”) has filed a motion for judgment on 
the agency record challenging the Commission’s negative remand 
determination, alleging it is not based on substantial evidence in the 
administrative record, and not in accordance with law. 

The court will first examine that portion of the Commission’s 
Remand Determination concerning EL displays, and conclude that in 
this regard the Remand Determination is in accordance with law and is 
supported by substantial evidence. The court therefore denies ADMA’s 
motion and affirms this portion of the Remand Determination. 

After the ITC filed its Remand Determination, the U.S. Department of 
Commerce (“Commerce”) revoked the antidumping duty order on 
active matrix liquid crystal display (“AMLCD”) HIC FPDs from Japan. 
Commerce’s revocation of the antidumping duty order thus renders 


moot all proceedings concerning AMLCDs. As a result, the court dismis- 
ses all complaints in this action pertaining to AMLCDs from Japan. The 
court further concludes that Commerce’s revocation does not require 
this court to vacate its Memorandum Opinion and Order of December 
29, 1992, which instructed the ITC to reconsider its determination. 


BACKGROUND 


This is the latest chapter in the saga of this antidumping investigation 
of high-information content flat panel displays and display glass there- 
for from Japan. The proceedings relevant to the present action are sum- 
marized and highlighted as follows.! 

On July 16, 1991, Commerce published its final affirmative deter- 
mination finding four separate classes or kinds of imported merchan- 
dise. Two of these classes, active-matrix liquid crystal displays 
(“AMLCDs”) and electroluminescent HIC FPDs (“ELs” or “EL dis- 
plays”), were found to be sold at less than fair value. High Information 
Content Flat Panel Displays and Display Glass Therefor From Japan, 
56 Fed. Reg. 32,376 (July 16, 1991). Commerce established a weighted 
average margin of 62.67 percent for all imports of AMLCDs and 7.02 
percent for all imports of ELs. Id., 56 Fed. Reg. at 32,401. 


1¥or amore detailed description of the procedural history of this case, see Hosiden Corp. v. United States, 16 CIT ; 
, 810 F. Supp. 322, 325-27 (1992). 
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The ITC reached a final affirmative injury determination in this 
investigation on August 26, 1991. Certain High-Information Content 
Flat Panel Displays and Display Glass Therefor From Japan, Inv. No. 
731-TA-469 (Final), USITC Pub. No. 2413 (Aug. 1991) (“ITC Final 
Determination”). The ITC found that all types of HIC FPDs comprised a 
’ single domestic like product, which corresponded to more than one class 
or kind of imported merchandise. ITC Final Determination at 7. The 
ITC determined that the domestic industry which produced the like 
product had been materially injured by less than fair value (“LTFV”) 
imports of two classes or kinds of merchandise, EL displays and 
AMLCDs. ITC Final Determination at 27. In reaching this determina- 
tion, the ITC conducted a single material injury analysis that considered 
the aggregate effects of the two classes or kinds of merchandise on the 
domestic industry that produced the like product. ITC Final Determina- 
tion at 23-27. Commerce then published antidumping duty orders on 
imports of AMLCDs and ELs from Japan. High Information Content 
Flat Panel Displays and Display Glass Therefor from Japan, 56 Fed. 
Reg. 43,741, 43,742 (Sept. 4, 1991). Plaintiffs initiated actions challeng- 
ing the determinations of both Commerce and the Commission. 

On December 29, 1992, this court issued a memorandum opinion and 
order, in which it remanded this matter to the ITC for reconsideration. 
Hosiden Corp. v. United States, 16 CIT __, 810 F. Supp. 322 (1992) 
(“Hosiden I”).2 The court instructed the ITC to make two separate 
material injury determinations for domestic producers of the like prod- 
uct corresponding to each class or kind of imported merchandise found 
by Commerce to be sold at less than fair value, i.e. AMLCDs and EL HIC 
FPDs. Hosiden I, 810 F. Supp. at 331.3 

On March 8, 1993, the ITC submitted its Remand Determination to 
the court. Four of the six commissioners found that imports of EL dis- 
plays from Japan had caused no material injury to a domestic industry. 
Remand Determination at II-1, VI-1. ADMA now challenges that nega- 
tive determination concerning imports of EL displays via its motion for 
judgment upon the agency record. 

The ITC’s Remand Determination also found by a 3-3 vote that 
imports of AMLCDs had caused material injury to an industry in the 
United States. Remand Determination at I-1, I-1. Commerce, however, 
announced on June 25, 1993, its final results of a changed circumstances 
administrative review, and revoked the antidumping duty order on 
AMLCDs. Active Matrix Liquid Crystal High Information Content Flat 
Panel Displays and Display Glass Therefor From Japan, 58 Fed. Reg. 
34,409, 34,414 (June 25, 1993). The period for appealing Commerce’s 
revocation expired without any appeal being filed. 


2t the time the court issued its order of remand, the court reserved judgment on the determinations made by Com- 
merce. Hosiden I, 810 F. Supp. at 325. 

30n February 1, 1993 and March 1, 1993, ADMA and the ITC respectively filed notices of appeal with the Court of 
Appeals for the Federal Circuit. On July 13, 1993, the Federal Circuit dismissed these two appeals, noting that 
“[(rleview of the issues in the remand order is not simply appropriate at this time.” Hosiden v. United States, Nos. 
93-1224, 93-1269, 1993 U.S. App. LEXIS 19060, at *20 (Fed. Cir. July 13, 1993). 
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DISCUSSION 
A. ITC’s Remand Determination Is In Accordance With Law: 

ADMA challenges the ITC’s negative determination regarding EL 
displays as not being in accordance with law. ADMA does not contend 
that the ITC failed to follow the court’s remand instructions. Rather, 
ADMaAasserts that the ITC’s determination is contrary to law because it 
was based on the allegedly legally erroneous remand instructions 
handed down by this court. Memorandum of Advanced Display 
Manufacturers of America, Et Al. In Support Of Motion For Judgment 
Upon An Agency Record (“ADMA Brief”) at 10. “The Court’s failure to 
apply a deferential standard of review to the Commission’s original find- 
ings, followed by the Court imposing its own erroneous framework on 
the Commission’s analysis, was contrary to law and accordingly caused 
the Commission’s remand results to be contrary to law.” Id. The Com- 
mission responded: 

Whether or not this Court’s December 29, 1992, order was in error, 
however, the Commission was required to comply with that order 
and did so in its determination on remand. 


Memorandum of Defendant U.S. International Trade Commission In 
Response To Private Parties’ Comments Concerning The Commission’s 
Remand Determination (“ITC Brief”) at 15. 

Rather than challenge the ITC’s Remand Determination, ADMA 
challenges the court’s underlying remand order and opinion in Hosiden 


I, ADMA essentially complains that this court’s remand order resulted 
in an unlawful usurpation of the Commission’s discretionary authority. 
ADMA’s disagreement with the court’s interpretation of the law set 
forth in Hosiden I, however, is extraneous to the court’s present deter- 
mination of whether the Commission’s Remand Determination is in 
accordance with law.‘ At this point in the proceedings, the court is con- 
cerned solely with whether the Commission complied with the court’s 
remand instructions. The court finds that the ITC’s Remand Deter- 
mination is in compliance with the Hosiden I remand order and opinion, 
and is in accordance with law. 

As to ADMA’s assertion that this court failed to apply a deferential 
standard of review to the Commission’s Final Determination, the court 
disagrees. As discussed in greater detail in Hosiden I, this court fulfilled 
its statutory duty to assess whether the ITC’s original Final Determina- 
tion was “in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). 
The court respectfully considered the views of the Commissioners 
expressed in the ITC’s Final Determination. Deference, however, does 
not compel a relinquishment of the court’s responsibility to conduct 
meaningful judicial review. Borlem S.A.-Empreedimentos Industriais v. 
United States, 8 Fed. Cir. (T) 164, 168, 913 F.2d 933, 937 (1990). Further- 
more, the “‘traditional deference courts pay to agency interpretation is 


4indeed, several Commissioners expressed their disagreement or concern with the court’s remand instructions in 
Hosiden I, but nevertheless submitted their views for the Remand Determination in order to comply with the court’s 
instructions. 
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not to be applied to alter the clearly expressed intent of Congress.’” 
Serampore Indus. Put. Ltd. v. U.S. Dep’t of Commerce, 11 CIT 866, 869, 
675 F. Supp. 1354, 1357 (1987) (quoting Board of Governors of the Fed. 
Reserve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 368 (1986)). 

In Hosiden I, the court found that the ITC’s statutory interpretation 
was not in accordance with the plain language of the statute. Hosiden I, 
810 F. Supp. at 328. Title 19 of the United States Code, § 1673 (1988), 
provides that antidumping duties shall be imposed if: 


(1) the administering authority determines that a class or kind of 
foreign merchandise is being, or is likely to be, sold in the United 
States at less than its fair value, and 

(2) the Commission determines that— 

(A) an industry in the United States— 

(i) is materially injured, or 

(ii) is threatened with material injury, or 
(B) the establishment of an industry in the United States is 
materially retarded, 


by reason of imports of that merchandise or by reason of sales (or 
the likelihood of sales) of that merchandise * * *.” 


19 U.S.C. § 1673 (1988) (emphasis added). This statute clearly refers to 
“a class or kind of foreign merchandise” as “that merchandise.” The 
modifier “that” specifically limits the Commission’s comparisons to 
those particular imports of “a class or kind” found by Commerce to have 


been dumped. The statute thus envisions a separate ITC determination 
for each separate class or kind of merchandise that Commerce deter- 
mines is being sold in the United States at less than fair value. 

The court also acknowledged the established caselaw that supports 
the Commission’s authority to make its own like product determina- 
tions. Hosiden I, 810 F. Supp. at 329 (citing Torrington Co. v. United 
States, 14 CIT 648, 747 F Supp. 744 (1990), aff'd, 10 Fed. Cir.(T)__, 
938 F.2d 1278 (1991)). Hosiden I does not conflict with prior decisions of 
this court that upheld the Commission’s right to find multiple like prod- 
ucts within each class or kind of article defined by Commerce. Id. (citing 
Sony Corp. of America v. United States, 13 CIT 353, 712 F. Supp. 978 
(1989); American NTN Bearing Mfg. Corp. v. United States, 14 CIT 320, 
739 F. Supp. 1555 (1990)). 

Furthermore, Hosiden I does not preclude the Commission from 
cumulating the effects of the different classes or kinds of merchandise 
identified by Commerce. 19 U.S.C. § 1677(7)(C)(iv) clearly authorizes 
the ITC to cumulate the volume and effect of dumped imports subject to 
investigation. Cf Chaparral Steel Co. v. United States, 8 Fed. Cir. (T) 
101, 108, 901 F.2d 1097, 1103 (1990). This, however, is different from 
cumulating multiple classes or kinds of merchandise identified by Com- 
merce. As Commissioner Brunsdale noted, Hosiden I recognized that 
under the statutory framework, when Commerce finds multiple classes 
or kinds of merchandise, the Commission is to make multiple deter- 
minations. Remand Determination at IV-9. Such a finding does not 
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require the Commission to find multiple like products or multiple 
domestic industries; it does, however, require multiple determinations. 
Id. Rather than define a single like product corresponding to cumulated 
classes or kinds of merchandise, the Commission may choose to define a 
single like product that corresponds to each class or kind of merchandise 
determined to exist by Commerce. In this scenario, the Commission 
would then make multiple comparisons of the single like product 
against each class or kind of merchandise. Clearly, this analytical frame- 
work does not eviscerate the Commission’s authority to cumulate, as 
provided by 19 U.S.C. § 1677(7)(C)(iv). 

As noted in Hosiden I, cumulation of two or more classes or kinds of 
articles increases the diversity of merchandise for which the Commis- 
sion seeks to find a “like product.” Hosiden I, 810 F. Supp. at 330. In cer- 
tain situations, the totality of characteristics of cumulated classes or 
kinds of merchandise would not differ significantly from the character- 
istics of each class or kind viewed separately. Id. However, in other cases, 
the cumulation of multiple classes or kinds of merchandise may very 
well result in an expanded definition of “like product;” correspondingly, 
the expanded definition of the domestic industry would then lead to a 
skewed causation determination. Jd. Indeed, it is a result such as this 
which is not “in accordance with law.” 19 U.S.C. § 1516a(b)(1) (1988). In 
sum, then, a plain reading of the specific language of 19 U.S.C. § 1673 
indicates that the Commission is required to make separate material 
injury determinations corresponding to each class or kind of merchan- 
dise found by Commerce to have been sold in the United States at less 
than fair value. 


B. ITC’s Remand Determination Is Supported By Substantial Evidence: 


ADMaA argues that the Commission’s negative EL determination is 
not based on substantial evidence. More specifically, ADMA challenges 
Commissioner Nuzum’s remand determination as unsupported by sub- 
stantial evidence in the record. Commissioner Nuzum joined Vice 
Chairman Watson and Commissioners Brunsdale and Crawford in find- 
ing that imports of EL displays from Japan did not cause material injury 
or a threat of material injury to a domestic industry. ADMA ignores the 
findings of the three other commissioners who voted in favor of the neg- 
ative injury determination, and focuses its arguments on the findings of 
Commissioner Nuzum. 

In support of its argument that Commissioner Nuzum’s findings are 
not supported by substantial evidence, ADMA offers two general argu- 
ments. First, ADMA contrasts Commissioner Nuzum’s findings to the 
contrary findings of Chairman Newquist and Commissioner Rohr. 
ADMA Brief at 5-7. Merely highlighting the contrary views expressed 
by a minority of Commissioners, however, is an insufficient basis for 
demonstrating that the views of the majority of Commissioners are not 
supported by substantial evidence. “(T]he possibility of drawing two 
inconsistent conclusions from the evidence does not prevent an admin- 
istrative agency’s finding from being supported by substantial evi- 
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dence.” Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966) 
(quoted in Matsushita Elec. Ind. Co. v. United States, 3 Fed. Cir (T) 44, 
51, 750 F2d 927, 933 (1984)). 

ADMA also generally asserts that Commissioner Nuzum “appears to 
have ignored” certain evidence in the administrative record in making 
her findings. ADMA Brief at 5. ADMA’s assertions are unfounded. All of 
the Commissioners, including Commissioner Nuzum, are presumed to 
have considered all of the evidence in the administrative record in reach- 
ing their determinations. Metallverken Nederland B.V. v. United States, 
13 CIT 1013, 1021, 728 F Supp. 730, 736 (1989). ADMA appears to 
confuse the issue of whether Commissioner Nuzum considered the 
information, with whether she discussed that information. In order to 
determine whether the views of Commissioner Nuzum and the majority 
of Commissioners are supported by substantial evidence, the court will 
review the ITC majority’s determination concerning the subject EL 
imports, focusing on the volume of EL imports, the price effects of EL 
imports, and the impact of EL imports on the domestic industry.® 


1. Volume 

A majority of the Commissioners found that the volume of EL imports 
from Japan decreased over the period of investigation (“POI”), both in 
absolute terms and relative to domestic consumption. Remand Deter- 
mination at II-11, VI-1 to VI-2. The majority concluded that they “[did] 
not find the volume or any increase in volume of subject imports to be 
significant.” Jd. at I-12. Commissioner Nuzum specifically concluded 
that: 

Given the small size of the market accounted for by subject EL 
imports [and] the overall decrease in the volume of these imports in 
absolute terms and relative to domestic consumption and produc- 
tion, * * * [cannot say that I find the volume of imports of EL FPDs 
to be significant. 

Remand Determination at VI-2 to VI-3. ADMA argues that the “enor- 
mous significance” of the volume of subject EL imports, relative to U.S. 
producers’ shipments of HIC FPDs, demonstrates the unreasonable- 
ness of Commissioner Nuzum’s finding that the volume of EL imports 
was insignificant. ADMA Brief at 5-6. ADMA’s argument is unfounded. 

The record clearly indicates that the subject EL imports accounted for 
only a small share of domestic consumption of HIC FPDs. In absolute 
unit volume terms, the quantity of EL display imports from Japan was 
lower at the end of the POI, i.e. [ ] units in 1990, 
than at the beginning of the POI, i.e. [ ] units in 
1988. Staff Final Report to the Commission on Investigation No. 
731-TA-469 (Final) (Aug. 5, 1991) at A-133 (Table 35) (“Staff Report”). 


519 US.C. § 1677(7)(B)(i) provides that the Commission shall consider the volume of subject imports, the effect of 
subject imports on prices in the U.S. for like products, and the impact of such imports on the domestic producers of like 
products. 19 U.S.C. § 1677(7)(B)(ii) further provides that the Commission “may consider such other economic factors 
as are relevant to the determination regarding whether there is material injury by reason of imports.” 

Commissioner Nuzum joined Chairman Newquist and Commissioner Rohr in expressing the majority view on the 
issues of like product, domestic industry, and condition of the industry. Remand Determination at I-3 to I-15, VI-1. 
ADMA does not challenge these aspects of Commissioner Nuzum’s EL determination. 
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In relative market share terms, the quantity of U.S. shipments of Japa- 
nese EL displays accounted for only [ ] percent of 
the total U.S. market for EL displays in 1990, down from 
[ ] percent in 1988. Staff Report at A-140 (Table 
38). Similarly, the U.S. market share of Japanese EL displays, measured 
by value, decreased from [ ] percent in 1988 to 
[ ] percent in 1990; this represents a decrease over 
the POI of nearly [ ] percent. See id. The insignifi- 
cance of the volume of EL display imports from Japan is further high- 
lighted when compared with overall U.S. consumption of all HIC FPDs. 
EL display imports from Japan represented approximately 
[ ] percent of all HIC FPDs consumed in the 
United States during the POI.® 

In sum, the record indicates that the volume of imports of EL displays 
from Japan decreased over the POI, represented less than 
[ ] percent of the domestic EL display market by 
1990, and accounted for a mere [ ] percent of total 
HIC FPD consumption in the United States during the POI. The court 
thus finds that the ITC’s determination that the volume of EL imports 
was not significant is supported by substantial evidence in the record. 


2. Price Effects 


A majority of the Commission found that EL imports did not cause 
significant price suppression. Remand Determination at II-14, VI-4. 


Commissioner Nuzum specifically noted that, given the limited amount 
of price data on the FPD industry and market, she was “especially care- 
ful to closely examine the complete record for other evidence of a causal 
link between subject EL imports and the condition of the domestic 
industry.” Id. at VI-4. 

The court finds that the majority’s finding regarding price effects is 
supported by substantial evidence. The record indicates that pricing 
data was sparse and of limited usefulness in part because different mod- 
els of EL displays tend to be customized. Staff Report at A-173. Despite 
the serious difficulties in making price comparisons, the ITC did con- 
duct price comparisons for two types of EL displays, i.e. 640 x 200 EL 
displays and 640 x 400 EL displays, and discovered both underselling 
and overselling by importers of the subject merchandise.’ Staff Report 
at A-179. The limited data is thus inconclusive of any pattern of unders- 
elling by foreign producers. 

In sum, viewing the limited pricing data available in light of the over- 
all record, and accounting for instances of overselling by imports and 
the fluctuating and rising price trends, the majority of Commissioners, 
including Commissioner Nuzum, reasonably concluded that the subject 


apparent domestic consumption of all HIC FPDs was [ ] Staff Report at A-137 (Table 37). 
Imports of EL displays from Japan amounted to [ ] Staff Report at A-133 (Table 35). 

TWwith regard to 640 x 200 EL displays, prices for domestic displays [ | over time, while prices 
for displays from Japan [ ]. Staff Report at A-179, A-180 (Tables 44 and 45). 

With regard to 640 x 400 EL displays, prices of both domestic and Japanese displays [ ] during 
the period of investigation. Id. 
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EL imports did not have significant price effects. The statutory stan- 
dard of significant price undercutting is not met when the ITC finds a 
mixed pattern of underselling and overselling. Cooperweld Corp. v. 
United States, 12 CIT 148, 162, 682 F. Supp. 552, 566 (1988). The court 
finds that the record reveals no pattern of underselling by Japanese EL 
display producers, and further finds a lack of evidence supporting 
ADMA’s allegation of price suppression or depression. 


3. Impact on the Domestic Industry 


A majority of Commissioners also found that Japanese imports of EL 
displays did not have an impact on the condition of the domestic indus- 
try sufficient to merit an affirmative material injury determination. 
Remand Determination at II-14, VI-6. 

Commissioner Nuzum noted that, although the record contained evi- 
dence of one sale being lost to subject imports, that lost sale had little 
more than a de minimis effect on the domestic industry. Jd. at VI-5. 
Commissioner Nuzum emphasized that, when compared to the trends 
for domestic producers’ shipments and for shipments of certain other 
imports, the subject EL imports had only a very minor, stable, presence 
in the domestic market. Jd. Commissioner Nuzum thus concluded that 
insufficient evidence existed demonstrating a causal link between the 
subject EL imports and the condition of the domestic industry such that 
an affirmative injury determination was unwarranted. Remand Deter- 
mination at VI-6. 

ADMA contends that Commissioner Nuzum ignored “numerous” 
other examples of lost sales and lost revenues contained in the record. 
ADMA Brief at 6. All but one of these examples, however, amount to 
ADMA allegations which were never confirmed by the ITC. Staff Report 
at A-182 to A-195. Furthermore, the lone confirmed lost sale involved 
no more than [ ] units for which the domestic 
price would have been [ ] per unit. Staff Report at 
A-182 to A-183. The maximum loss to the domestic industry would 
have equaled [ Jor [ ] per- 
cent of the total value of domestic industry shipments in 1989.8 The 
court finds that Commissioner Nuzum’s characterization of this lost 
sale as de minimis was reasonable, in light of the amount of potential 
revenue involved and the lack of any other confirmed lost sales. 

Based on the foregoing analysis, the court finds that the ITC’s 
Remand Determination regarding EL displays from Japan is in accor- 
dance with law, and that the majority’s determination is supported by 
substantial evidence. Thus, the court affirms the ITC’s determination 
that a domestic industry was not materially injured or threatened with 
material injury by reason of the subject EL imports. 


8Total 1989 domestic industry shipments amounted to [ ]. Staff Report at A-78 (Table 12). 
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C. Effect of Revocation of AMLCD Antidumping Duty Order On 
Hosiden I: 


Commerce revoked the antidumping duty order covering AMLCDs, 
effective June 25, 1993. Active Matrix Liquid Crystal High Information 
Content Flat Panel Displays and Display Glass Therefor From Japan, 
58 Fed. Reg. 34,409, 34,414 (June 25, 1993). The period for appealing 
Commerce’s revocation expired without any appeal being filed. 

Plaintiffs had previously challenged the Commission’s final affirma- 
tive determination with respect to AMLCDs because that determina- 
tion led to the imposition of an antidumping duty order by Commerce on 
the importation of AMLCDs. Plaintiff Sharp states that “[i]n light of 
Commerce’s unchallenged determination to revoke the antidumping 
duty order on AMLCDs from Japan, there is no longer a case or contro- 
versy with regard to that order, and any challenges previously addressed 
to that order are now moot.” Submission Of Plaintiff Sharp Corporation 
Addressed To Remand Determination Of The United States Interna- 
tional Trade Commission at 2. 

The Commission agrees with plaintiff Sharp’s statement that Com- 
merce’s revocation has rendered moot the proceedings concerning 
AMLCDs. The ITC, however, further argues that: 


This Court should not only dismiss those portions of plaintiffs’ com- 
plaints relating to AMLCDs, but should also vacate the Court’s 
memorandum opinion and order of December 29, 1992, except inso- 


far as the order instructs the Commission to evaluate subject 
imports of EL displays. 


ITC Brief at 8. The ITC contends that the basis for the court’s decision 
was the existence of two classes or kinds of imported merchandise found 
to be sold at less than fair value. Given that Commerce revoked the anti- 
dumping duty order on AMLCDs, only one class or kind of dumped mer- 
chandise remains under investigation, i.e. EL displays. It is impossible 
to consider the combined effects of multiple classes or kinds of merchan- 
dise when there is only one class or kind of merchandise under investiga- 
tion. Therefore, according to the ITC, “any case or controversy as to 
whether the Commission may consider the combined effects of two 
classes or kinds of dumped merchandise on a domestic industry is 
ended.” Id. 

The court notes that Article III courts “‘lack jurisdiction to decide 
moot cases because their constitutional authority extends only to actual 
cases or controversies.’” PPG Indus., Inc. v. United States, 11 CIT 303, 
306, 660 F. Supp. 965, 968 (1987) (quoting Iron Arrow Honor Society v. 
Heckler, 464 U.S. 67, 70 (1983)). A revocation determination by Com- 
merce which is not timely challenged voids the underlying antidumping 
duty order, and renders moot any pending challenges to such an order. 
Asahi Chem. Indus. Co. v. United States, 13 CIT 987, 992, 727 F. Supp. 
625, 629 (1989). Because Commerce has revoked the antidumping duty 
order for AMLCDs, issues pertaining to AMLCDs in this proceeding are 
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now moot and need not be addressed in this opinion. Thus, the court dis- 
misses all pending challenges concerning AMLCDs. 

The court, however, disagrees with the Commission’s argument that 
Commerce’s revocation also requires the court to vacate its Hosiden I 
decision. The sequence of events in this case demonstrates that vacatur 
of the Hosiden I decision and accompanying remand order is inappropri- 
ate. This court issued its Memorandum Opinion and Order in Hosiden I 
on December 29, 1992, instructing the ITC to conduct separate injury 
analyses for two classes or kinds of merchandise: EL displays and 
AMLCDs. On March 8, 1993, in response to the Hosiden I decision and 
remand order, the Commission issued its Remand Determination. On 
June 25, 1993, Commerce published its final determination to revoke 
the antidumping duty order on AMLCDs. Having already submitted its 
Remand Determination in response to this court’s order, the ITC now 
asks the court to perform a legal sleight of hand by vacating the very 
order upon which that Remand Determination rests. The ITC essen- 
tially asks this court to vacate an order with which it has already com- 
plied, as well as the decision that guided the Commission’s own 
disposition of the EL material injury investigation that is presently 
before the court. 

The ITC argues that “if the Commission had known about Com- 
merce’s decision to revoke, it would never have considered imported 
AMLCDs as being subject to its final determination at all.” ITC Brief at 
14. The court refuses to speculate as to what the Commission might 
have done had the Commission considered Commerce’s revocation deci- 
sion. The fact remains that the Commission’s Remand Determination 
was submitted to the court before Commerce revoked the antidumping 
duty order on AMLCDs. 

The Commission errs in asserting that Commerce’s revocation has 
rendered the entire proceeding governed by Hosiden I moot. The Hosi- 
den I decision is still very much a “live” case because the portion of the 
Commission’s Remand Determination that explicitly addresses the 
pending EL order is the direct result of the explicit language of the 
court’s Hosiden I decision. There is no way to separate the pending anti- 
dumping order on EL displays from the Hosiden I decision. The court 
finds no reason to vacate the order upon which the Remand Determina- 
tion rests. 

In support of its argument that the court must vacate Hosiden I for 
mootness, the Commission cites several cases, i.e. Canadian Meat Coun- 
cil v. United States, 12 CIT 108, 680 F. Supp. 390 (1988); Babcock & Wil- 
cox Co. v. United States, 4 CIT 3, (1982); Associated Dry Goods Corp. v. 
United States, 3 CIT 1, 533 F. Supp. 13438 (1982), vacated, 69 C.C.PA. 
169, 682 F.2d 212 (1982). ITC Brief at 10-12. The present case is clearly 
distinguishable from the cases cited by the ITC in one significant aspect; 
specifically, in contrast to the cases cited by the government, the Com- 
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mission has already acted in response to, and fully complied with, this 
court’s remand instructions in Hosiden I.9 

The Commission also relies upon United States v. Munsingwear, Inc., 
340 U.S. 36 (1950), in support of its request for vacatur of Hosiden I. ITC 
Brief at 8-9. Vacatur is warranted in order to “prevent ajudgment, unre- 
viewable because of mootness, from spawning any legal consequences.” 
Munsingwear, 340 U.S. at 41. As in Babcock & Wilcox, however, no final 
determination on the merits has yet been rendered in this case. See Bab- 
cock & Wilcox, 4 CIT at 5. The Hosiden I remand order and opinion did 
not compel a particular result on remand, nor did it unquestionably ter- 
minate the action before this court. Thus, Hosiden I is not a final judg- 
ment on the merits with associated res judicata effect. Indeed, the 
Federal Circuit recognized as much when it denied the petitions of 
ADMA and the ITC for appeal of the Hosiden I remand order. Hosiden 
Corp. v. United States, Nos. 93-1224, 93-1269, 1993 U.S. App. LEXIS 
19060, at *20 (Fed. Cir. July 13, 1993) (“Review of the issues in the 
remand order is not simply appropriate at this time.”). 

Though the ITC may disagree with the Hosiden I decision, the fact 
remains that the ITC’s Remand Determination has already been issued; 
the very existence of the Remand Determination exposes the logical fal- 
lacy undermining the ITC’s argument for vacatur. The case before the 
court has not become entirely moot. The Hosiden I decision is a neces- 
sary underpinning to the ITC’s Remand Determination, which is pres- 
ently before the court for review. The government’s motion for vacatur 
is therefore denied. 


CONCLUSION 


For the reasons set forth above, the court affirms the ITC’s Remand 
Determination that a domestic industry was not materially injured or 
threatened with material injury by reason of subject EL imports. All 
issues pertaining to AMLCDs have been rendered moot by Commerce’s 
revocation of the underlying antidumping duty order; therefore, the 
court dismisses all pending challenges concerning AMLCDs. Judgment 
will be entered accordingly. 


%In Canadian Meat Council, at the time that the court’s review of Commerce’s determination became moot, Com- 
merce had not yet complied with the terms of the remand order. The court therefore vacated the remand order, recog- 
nizing that “(t]he remand ordered in [the court’s prior review of Commerce’s determination] is not necessary.” Cana- 
dian Meat Council, 12 CIT at 112, 680 F. Supp. at 393. In Babcock & Wilcox, the remand order vacated by the court was 
similarly an order with which the Commission had yet to comply. Babcock & Wilcox, 4 CIT at 4-7 (filing of a new anti- 
dumping petition pursuant to a stipulated agreement between the parties rendered the pending remand order before 
the Commission superfluous). The contrast to the present case is clear; having already issued its Remand Determina- 
tion, the ITC’s mootness argument is thus undermined. 
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MEMORANDUM OPINION 


GOLDBERG, Judge: This matter comes before the court on plaintiff's 
motion, pursuant to USCIT Rule 56.2, for judgment on the agency 
record. Plaintiff, Persico Pizzamiglio, S.A. (“Persico”), challenges the 
decision of the United States Department of Commerce (“Commerce”) 
to use best information available (“BIA”) for determining the dumping 
margin established in Final Determination of Sales at Less Than Fair 
Value: Circular Welded Non-Alloy Steel Pipe from Brazil, 57 Fed. Reg. 
42,940 (Sept. 17, 1992) (“Final Determination”). Additionally, Persico 
challenges Commerce’s reliance upon unverified petition data as BIA. 
Commerce and defendant-intervenor, Laclede Steel Co. (“Laclede”), 
argue that resorting to BIA was appropriate, and that Commerce prop- 
erly used unverified petition data to establish the dumping margin for 
Persico. The court finds that substantial evidence exists in the record to 
support Commerce’s use of BIA, and that Commerce acted in accor- 
dance with law when it chose unverified petition data as BIA. The court 
therefore denies Persico’s motion for judgment on the agency record, 
and sustains Commerce’s final determination in all respects. 


BACKGROUND 


Commerce initiated its investigation of circular welded nonalloy steel 
pipe from Brazil on October 15, 1991. Initiation of Antidumping Duty 
Investigations: Circular Welded Non-Alloy Steel Pipe From Brazil the 
Republic of Korea, Mexico, Romania, Taiwan, and Venezuela, 56 Fed. 
Reg. 52,528 (Oct. 21, 1991) (“Initiation of AD Investigations”). The 
scope of Commerce’s investigation covered pipes and tubes that are cir- 
cular welded non-alloy steel, of circular cross-section, not more than 
406.4 millimeters (i.e. 16 inches) in outside diameter. Jd. Persico was the 
only Brazilian company subject to Commerce’s investigation, because 
Persico accounted for over 60 percent of all exports of the subject mer- 
chandise to the United States during the period of investigation 
(“POI”), which spanned from April 1, 1991 to September 30, 1991. Com- 
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merce provided Persico with an antidumping questionnaire seeking 
information about Persico’s business activities during the POI. The 
questionnaire was divided into three sections. Persico submitted a 
response for Section A on December 20, 1991, and submitted responses 
to Sections B and C on January 13, 1992. 

Petitioners alleged on February 24, 1992, that during the POI, Persico 
had sold the subject merchandise in the home market at prices below 
cost of production (“COP”). In response to these allegations, on March 
19, 1992, Commerce issued Persico a COP and constructed value (“CV”) 
questionnaire. Persico’s response to this questionnaire was originally 
due to be filed with Commerce by April 16, 1992; Commerce granted 
Persico an extension, however, to May 1, 1992. 

On April 28, 1992, Commerce published its preliminary determina- 
tion and postponement of final determination. Preliminary Determina- 
tion of Sales at Less Than Fair Value and Postponement of Final 
Determination: Circular Welded Non-Alloy Steel Pipe From Brazil, 
57 Fed. Reg. 17,883 (Apr. 28, 1992). The preliminary determination did 
not address the issue of home market sales below cost of production 
because Persico had not yet responded to the COP and CV questionnaire 
as of the date of publication of this notice in the Federal Register. Com- 
merce calculated a preliminary duty margin for Persico of 2.66 percent 
ad valorem. Persico responded to the COP and CV questionnaire on May 
1, 1992. Commerce then sent Persico a deficiency letter on June 11, 
1992, informing Persico of “significant deficiencies” in its response to 
the COP and CV questionnaire. PR. Doc. 119. Persico responded to the 
issues addressed by Commerce in its deficiency letter on June 18, 1992. 

Commerce conducted verification of Persico’s responses to the ques- 
tionnaires from June 28, 1992 through July 1, 1992 at Persico’s head- 
quarters in Brazil. The scope of cost verification included Persico’s 
submitted COP/CV responses and difference-in-merchandise data for 
the circular welded non-alloy steel pipe sold in the home market and in 
the United States during the POI. During cost verification, Commerce 
noted eight issues that it thought might require further consideration. 
Cost Verification Report, PR. Doc. 134 at I. 

During price verification Commerce discovered that, in its response, 
Persico did not include information about home market sales of 
mechanical tubing and structural pipe, although both classes of mer- 
chandise could be included within the scope of Commerce’s investiga- 
tion, depending upon their use. PR. Doc. 135 at 10. Commerce defined 
the scope of its investigation as pipes and tubes that are “generally 
known as standard pipe, though they may also be called structural or 
mechanical tubing in certain applications.” Initiation of AD Investiga- 
tions, 56 Fed. Reg. at 52,529. The applications Commerce referred to are 
“the low pressure conveyance of water, steam, natural gas, air, and other 
liquids and gases in plumbing and heating systems, air conditioning 
units, automatic sprinkler systems, * * * other related uses * * * [and] 
light load-bearing and mechanical applications, such as for fence tub- 
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ing.” Jd. Commerce ultimately concluded that neither mechanical tub- 
ing nor structural pipe would be used for product matching because 
Persico did not export this merchandise to the United States. 

Commerce also discovered a discrepancy between the amount of 
export sales to the United States that Persico reported in its response, 
and the amount of such sales indicated in Persico’s accounting records. 
Specifically, Commerce selected two export sales from the month of July 
1992 to determine whether they were reported in Persico’s response for 
U.S. sales. Purchase Order 654817 had not been reported. PR. Doc. 135 
at 12. Commerce subsequently determined that it should have been 
reported. The second purchase order that Commerce selected had been 
canceled by an internal memo. Jd. at 12-13. Consequently, Commerce 
selected two additional export sales from July; upon examination, each 
of these were also determined to have been canceled. Jd. at 13. Com- 
merce then requested that Persico generate a report of all its export 
sales to the United States during the POI. This report listed a different 
amount of standard pipe sold in the United States than the amount Per- 
sico had previously reported to Commerce in its questionnaire response. 
The report showed that as many as one-third of Persico’s U.S. sales dur- 
ing the POI may not have been reported. Final Determination, 57 Fed. 
Reg. at 42,941. Persico explained that certain canceled sales were later 
re-entered with different purchase order numbers. PR. Doc. 135 at 13. 
Commerce could not confirm this, and could not adjust the total sales 
figure listed in the generated report to account for this assertion. As a 
result, Commerce could not verify Persico’s questionnaire response 
regarding its total quantity of sales to the United States during the POI. 

This dilemma concerning U.S. sales verification consumed a substan- 
tial amount of the three days Commerce had allocated for verification. 
Because of time constraints, Commerce was unable to verify Persico’s 
methodology for converting net home market prices to a theoretical 
weight basis. Jd. at 15. Conversion is necessary because Persico sells 
pipe in the home market on an actual weight basis, while it sells pipe in 
the United States on a theoretical weight basis. Conversion allows Com- 
merce to compare home market prices with United States prices. In 
addition, Commerce had enough time to examine supporting sales docu- 
mentation for only one U.S. sale and one home market sale The delays 
involved led Commerce to the conclusion that: 


Because of the difficulty we encountered throughout the verifica- 
tion when trying to verify the more general information (including 
total volume and value and completeness), we were unable, in the 
time allotted, to conduct a complete verification of any of the sales 
traces (including the charges and adjustments), or to return to the 
issue of the conversion from an actual weight basis to a theoretical 
weight basis. 


Id. at 18. Furthermore, Commerce requested documentation for Persi- 
co’s calculation of home inland freight expenses. Persico never complied 
with this request during verification. Id. 
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After verification, Richard W. Moreland! issued an internal Com- 
merce Department memorandum to Francis J. Sailer,? discussing the 
events of verification. PR. Doc. 144 at 4-5. Citing the difficulty that 
Commerce encountered during verification, and the substantial lack of 
verification of Persico’s response in support for his recommendation, 
Mr. Moreland recommended that BIA be used for determining Persico’s 
final dumping margin. It is evident from the record that Mr. Moreland 
was not present at verification. 

On September 17, 1992, Commerce issued its final determination, 
establishing an ad valorem dumping margin for Persico of 103.38 per- 
cent for the subject merchandise. This rate was computed using a “coop- 
erative respondent” BIA rate, which was composed of the average of the 
calculated margins in the petition. Final Determination, 57 Fed. Reg. at 
42,942. Persico now challenges that result before this court. 


DISCUSSION 

According to statute, the court must affirm Commerce’s determina- 
tion unless it is “unsupported by substantial evidence on the record or 
otherwise not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) 
(1988). Substantial evidence is that which a reasonable mind may 
accept as sufficient to support a conclusion. Matsushita Elec. Indus. Co. 
v. United States, 3 Fed. Cir. (T) 44, 51, 750 F.2d 927, 933 (1984) (citing 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). The court 
will thus affirm Commerce’s determination if it finds that a reasonable 
mind could extract the same conclusion from all of the evidence pres- 
ented in the record. Negev Phosphates, Ltd. v. United States Dep’t of 
Commerce, 12 CIT 1074, 1077, 699 F Supp. 938, 942 (1988). 


A. Commerce’s Decision to Use BIA is Substantially Supported by the 
Record: 

In its final determination, Commerce stated that it had “determined 
that the questionnaire responses of the respondent provide an inade- 
quate basis for estimating dumping margins. * * * [For the information 
we examined at verification, the omissions from and inaccuracies in the 
responses were so material as to make the responses inherently unreli- 
able, compelling the Department to use BIA.” Final Determination, 
57 Fed. Reg. at 42,941. The court finds that there is substantial evidence 
in the record to support this conclusion. 

At verification, Commerce discovered that Persico did not submit any 
data regarding home market sales of mechanical tubing or structural 
pipe in its questionnaire response, although certain sales of these goods 
may have been included within the scope of Commerce’s investigation. 
PR. Doc. 135 at 10. Persico stated that it did not include mechanical tub- 
ing or structural pipe sales data in its response because these goods are 
“inappropriate for use in conducting fluids.” Jd. This statement ignores 


1Mr. Moreland is the Director of the Office of Antidumping Investigations, U.S. Department of Commerce, Interna- 
tional Trade Administration. 

2ur. Sailer is the Deputy Assistant Secretary for Investigations, U.S. Department of Commerce, International Trade 
Administration. 
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other applications for which mechanical tubing and structural pipe 
could be used, applications that fall under the scope of Commerce’s 
investigation. In fact, Persico later conceded that mechanical tubing 
might be used in construction for fence tubing. Although Persico did not 
know whether any of its customers used mechanical pipe for such 
applications, it offered no other evidence supporting its claim that its 
sales of mechanical tubing or structural pipe were outside the scope of 
Commerce’s investigation. Id. 

The court finds that Persico’s response to Commerce’s request for all 
home market sales of the subject merchandise during the POI was 
incomplete. The fact that Commerce later recognized that the requested 
information would not be used in product matching is irrelevant to the 
court’s analysis. Commerce requested information which the respon- 
dent should have fully provided upon request. “It is Commerce, not the 
respondent that determines what information is to be provided * * *.” 
Ansaldo Componenti, S.p.A v. United States, 10 CIT 28, 37, 628 F. Supp. 
198, 205 (1986). Ifthe court were to hold otherwise, “alleged unfair trad- 
ers would be able to control the amount of antidumping duties by selec- 
tively providing [Commerce] with information.” Olympic Adhesives, 
Inc. v. United States, 8 Fed. Cir. (T) 69, 76, 899 F-2d 1565, 1572 (1990). 
Persico should have conclusively reported to Commerce whether any of 
its home market sales of mechanical tubing or structural pipe were 
within the scope of the investigation; any ambiguity should have been 
resolved through consultation with Commerce before the time Persico’s 
response was due. If certain categories of merchandise were determined 
to be within the scope of Commerce’s investigation, Persico should have 
supplied Commerce with information regarding sales of such merchan- 
dise. Because Persico did not conclusively state the amount, if any, of its 
home market sales of mechanical tubing or structural pipe that were 
included within the scope of Commerce’s investigation, Commerce 
could not verify Persico’s home market sales of the subject merchandise. 
Commerce cannot be left to the largesse of a party to supply informa- 
tion. Id., 899 F.2d at 1571. 

At verification, Commerce was also unable to verify Persico’s 
response for its total U.S. sales of the subject merchandise; in fact, Com- 
merce discovered the possibility that not all U.S. sales of the subject mer- 
chandise during the POI were included in Persico’s questionnaire 
response. As noted, Commerce found that Purchase Order 654817 was 
not recorded in Persico’s response. Commerce then examined the com- 
mercial invoice for this purchase order and concluded that Persico 
should have reported it as a U.S. sale during the POI. PR. Doc. 135 at 12. 
Because of the discrepancy between the amount of U.S. sales stated on 
the report generated at verification and the amount stated in Persico’s 
response to Commerce’s questionnaire, Commerce could not verify Per- 
sico’s response pertaining to the quantity of U.S. sales of the subject 
merchandise. 
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The court notes that the controlling statutory provision states in per- 
tinent part: 


(b) Verification 
The administering authority shall verify all information relied 
upon in making— 

(1) a final determination in an investigation * * *. If the adminis- 
tering authority is unable to verify the accuracy of the information 
submitted, it shall use the best information available to it as the 
basis for its action, which may include, in actions referred to in 
paragraph (1), the information submitted in support of the petition. 
(c) Determinations to be made on best information 

available 

In making their determinations under this subtitle, the administer- 

ing authority and the Commission shall, whenever a party or any 

other person refuses or is unable to produce information requested 

in a timely manner and in the form required, or otherwise signifi- 

cantly impedes an investigation, use the best information otherwise 

available. 
19 U.S.C. § 1677e (1988) (emphasis added). According to this statute, 
Commerce shail use BIA if: it cannot verify information submitted by a 
respondent; a respondent refuses or is unable to respond to Commerce’s 
questions in a timely manner or in the form required by Commerce; or, a 
respondent significantly impedes Commerce’s investigation.? See NSK 
Ltd. v. United States, 16CIT___,__—_—, 798 F. Supp. 721, 726 (1992). In 
this case, the court finds that Commerce’s use of BIA was in accordance 
with law. The record indicates that Commerce could not verify substan- 
tial portions of Persico’s response. Most notably, Commerce could not 
verify the quantity of Persico’s U.S. sales during the POI, or Persico’s 
methodology used to convert actual weight prices to theoretical weight 
prices. Because Commerce could not verify the accuracy of the informa- 
tion submitted by Persico, § 1677e(b) authorizes Commerce’s use of 
BIA. 

Furthermore, Persico refused to supply Commerce with requested 
documentation for home market foreign inland freight expenses. Persi- 
co’s response to Commerce’s inquiry into home market sales was simi- 
larly incomplete. These facts also justify the use of BIA as a refusal or 
inability to produce information requested in a timely manner and in 
the form required. Our appellate court has previously held that “if the 
responses provided to an information request are only partially com- 
plete in that not all questions requiring a response are answered or 


3Consistent with 19 U.S.C. § 1677e, federal regulations provide that: 

(a) Use of best information available. The Secretary will use the best information available whenever the 
Secretary: 

(1) Does not receive a complete, accurate, and timely response to the Secretary’s request for factual information; 
or 

(2) Is unable to verify, within the time specified, the accuracy and completeness of the factual information 
submitted. 

(b) What is best information available. The best information available may include the factual information sub- 
mitted in support of the petition or subsequently submitted by interested parties, as defined in paragraph (k)(3), 
(k)(4), (k)(5), or (k)(6) of § 353.2. If an interested party refuses to provide factual information requested by the 
Secretary or otherwise impedes the proceeding, the Secretary may take that into account in determining what is 
the best information available. 


19 CFR. § 353.37 (1993). 
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answers to questions do not fully or accurately supply the information 
requested, partial completeness * * * may justify resort to the best 
information rule.” Olympic Adhesives, 8 Fed. Cir. (T) at 76, 899 F.2d at 
1572. In this case, as demonstrated above, many of Persico’s answers to 
Commerce’s questionnaire were either incomplete or inaccurate, thus 
justifying resort to BIA. 

Persico does not argue any of these factual points. Instead, Persico 
argues that Commerce was incorrect to use BIA because it relied on 
Mr. Moreland’s memorandum in its decision to resort to BIA. Persico 
claims that Mr. Moreland’s memorandum portrays a totally inaccurate 
account of the events Commerce encountered at verification. Persico 
urges that because Mr. Moreland did not attend verification, his memo- 
randum cannot be considered as part of the record, and that Commerce 
should have ignored it in deciding to use BIA. Persico seems to imply 
that if Mr. Moreland’s memorandum were not included in the record, 
Commerce would not have decided to use BIA. Therefore, according to 
Persico, Commerce’s decision should be vacated. Plaintiff's Memoran- 
dum of Law In Support of Motion for Judgment on the Agency Record 
(“Persico’s Brief”) at 3. Persico offers no case law to support this novel 
argument. 

Alternatively, Persico argues that Commerce had a duty to devote a 
longer period of time for verification of Persico’s response. Persico 
argues that the reason why Commerce could not verify its response was 
because Commerce did not devote enough time to the verification pro- 
cess. Persico’s Brief at 4-6. Persico thus faults Commerce, rather than 
its own defective response, for Commerce’s inability to verify portions of 
Persico’s response. The court finds neither of these arguments persua- 
sive. Each will be addressed in turn. 


1. Mr. Moreland’s memorandum 

The court notes that Mr. Moreland’s memorandum is not essential 
to support Commerce’s decision. All the evidence that Commerce 
required to support its decision in this case is contained within the veri- 
fication reports.* Persico’s argument as it pertains to Mr. Moreland’s 
memorandum thus appears groundless. A post-verification summary 
memorandum of events that occurred at verification is not the basis 
for Commerce’s decision to employ BIA. The memorandum merely 
reflects the facts which are themselves the basis for using BIA. Persico’s 
attempt to elevate the importance of the post-verification memorandum 
in this case is inaccurate and unfounded. Because the court finds ade- 
quate support in the verification reports for employing BIA, the court 
finds Persico’s argument pertaining to Mr. Moreland’s memorandum 
unpersuasive. 


4This is not to say that Mr. Moreland’s memorandum is inaccurate. Quite to the contrary, Mr. Moreland’s memoran- 

dum appears to be an accurate summary of the events and difficulties Commerce encountered at verification. In the 

section of Mr. Moreland’s memorandum entitled “Recommendation”, Mr. Moreland states: 
Due to the significant discrepancies in the data submitted by Persico, we are unable to determine the total volume 
of Persico’s U.S. sales during the POI. In addition, we cannot determine the completeness of Persico’s repo: 
home market sales, which is necessary to properly conduct the cost of production analysis. Our ability to calculate a 
margin for Persico is further hampered by the fact that sales-specific information remains unverified. Therefore, 
we recommend basing Persico’s final determination margin on BIA. 

PR. Doc. 144 at 4. 
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2. Duration of verification 

Persico argues that Commerce improperly devoted insufficient time 
for verification, and therefore, Commerce is to blame for its failure to 
perform a complete verification of Persico’s response. Persico further 
argues that because Commerce is at fault for the lack of verification, BIA 
should not be used in this case. In support of this position, Persico cites 
the Antidumping Manual published by the U.S. Department of Com- 
merce, International Trade Administration, for the proposition that 
Commerce’s guidelines anticipate conducting price verification for five 
days, not including a one-day tour of the plant.° In this case, Commerce 
conducted verification for three days, excluding one day for a tour of the 
plant. Again, Persico does not offer any legal precedent in support of its 
argument against use of BIA in this case. 

Ironically, on the same page of the Antidumping Manual that Persico 
cites for the proposition that Commerce anticipates a five-day verifica- 
tion, Commerce also states that “[dJue to the number of investigations 
we are presently conducting, our current practice is to allow 3 working 
days for overseas verification * * *.” Commerce’s policy seems to favor 
five-day overseas verifications, but due to the current number of inves- 
tigations and associated time constraints, Commerce has decided to 
conduct overseas verifications in three days. There is no statutory man- 
date as to how long the process of verification must last. Rather, Com- 
merce is afforded discretion when conducting a verification pursuant to 
19 U.S.C. § 1677e(b). The court notes that: 


[I]f Congress has explicitly left a gap for the agency to fill, there is an 
express delegation of authority to the agency to elucidate a specific 
provision of the statute by regulation * * *. [A] court may not sub- 
stitute its own construction of a statutory provision for a reason- 
able interpretation made by the administrator of an agency. 


Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 
USS. 837, 843-44 (1983). The court holds that Commerce’s general prac- 
tice in conducting overseas verifications is reasonable, considering the 
time and resource constraints that the agency faces. Additionally, it 
appears from a review of the record that Commerce would have com- 
pleted verification had it not been for Persico’s defective response 
regarding U.S. sales of the subject merchandise. Therefore it is Persico, 
not Commerce, which is at fault for the lack of verification of Persico’s 
response. Persico’s attempt to avoid BIA by placing blame for the lack of 
verification on Commerce is thus without merit. 


B. Commerce’s Reliance Upon Petition Information as BIA: 

Persico argues that Commerce erred by using unverified petition 
information as BIA. Instead, Persico argues that Commerce should have 
at least relied upon information from the portions of Persico’s response 
that Commerce had verified. The court rejects this argument. 


5us. Department of Commerce, International Trade Administration, Antidumping Manual, Ch. 13 at 1 (Aug. 1991). 
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Asimilar argument was rejected by the court in Rhone Poulenc, Inc. v. 
United States, 13 CIT 218, 710 F Supp. 341 (1989), aff’d, 8 Fed. Cir. (T) 
61, 899 F2d 1185 (1990); see also Chinsung Indus. Co. v. United States, 
13 CIT 103, 705 F. Supp. 598 (1989)(on similar facts, the court held that 
Commerce’s disregard for verified information was in accordance with 
law). In Rhone Poulenc, Commerce conducted an administrative review 
of a preexisting dumping order, and issued the respondent a questionn- 
aire pertaining to the review period. Commerce summarily rejected the 
respondent’s entire submission because it was not in Commerce’s 
required format, and because the respondent did not provide certain 
requested data. As a result, Commerce decided to use BIA. The respon- 
dent argued before this court that Commerce should only use BIA for 
missing information, and should not use BIA in toto. In upholding Com- 
merce’s actions, the court stated that “[t]he Court is unpersuaded by 
plaintiff's argument for arule prohibiting Commerce from rejecting any 
submission that is ‘substantially complete.’ Such a substantiality test 
might place control of the results of an administrative review in the 
hands of respondents by permitting them selectively to provide 
information requested.” Jd. at 224, 710 F Supp. at 346. 

This court agrees with the view expressed by the court in Rhone- 
Poulenc. If the court were to accept Persico’s argument, such result 
might encourage respondents to analyze the information Commerce 
would employ as BIA should that agency ignore a questionnaire 
response for being unresponsive or incomplete. Presumably, the respon- 
dent would then selectively disclose only that information which would 
decrease a dumping margin calculated from BIA. Under this frame- 
work, a respondent would never disclose any information that would 
actually raise the dumping margin that would otherwise be established 
by employing BIA. In this way, it would be in respondents’ best interest 
to only partially respond to Commerce’s inquiry. In every situation 
where this type of analysis would occur, the final dumping margin estab- 
lished by Commerce would thus be understated. By allowing Commerce 
to reject a submission in toto, the court encourages full disclosure by the 
respondent, because only full disclosure will lead to a dumping margin 
lower than that established by employing BIA. 

In this case, the court finds no error in Commerce’s use of the petition- 
ers’ information. The court notes that “Commerce has broad discretion 
in determining what constitutes the BIA in a given situation.” Krupp 
Stahl A.G., v. United States, 17 CIT __, __, 822 F. Supp. 789, 792 
(1993); see also Allied-Signal Aerospace Co. v. United States, 996 F.2d 
1185, 1191 (Fed. Cir. 1993) (“[Blecause Congress has ‘explicitly left a 
gap for the agency to fill’ in determining what constitutes the best 
information available, [Commerce’s] construction of the statute must 
be accorded considerable deference.”). Presently, once Commerce 
decided that it should resort to BIA for its margin determination, only 
one source for BIA was available; because Persico was the only respon- 
dent in this investigation, Commerce had no source of information other 
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than the petition. Additionally, unlike cases involving administrative 
review, there was no prior data regarding Persico which Commerce 
could use as BIA. Thus, Commerce’s only choice was to rely upon the 
petition information. Finally, the court notes that 19 U.S.C. § 1677e(b) 
specifically states that Commerce may rely upon petition information as 
BIA in a final determination. Commerce’s choice for BIA in this case is 
thus in accordance with the law. 

Throughout its brief, Persico continually mentions that Commerce 
found it to be a cooperative respondent. Persico argues that Commerce 
should account for Persico’s cooperation before using BIA; specifically, 
Persico argues that Commerce should not use BIA against cooperative 
respondents. This argument neglects the fact that even cooperative 
respondents can submit deficient or unverifiable information, which 
would justify using BIA. Neither sections 1677e(b) nor (c) distinguish 
between cooperative and uncooperative respondents. Those sections 
simply mention the situations in which Commerce is justified in using 
BIA. A plain reading of the statute demonstrates that BIA can be used 
against a cooperative respondent, for they are not exempted from the 
application of 19 U.S.C. § 1677e. 

Moreover, Commerce actually did account for Persico’s cooperation. 
Finding Persico to be a cooperative respondent, Commerce averaged all 
of the different margins in the petition, and used this average in its final 
determination. Significantly, Commerce refused to impose the highest 
margin in the petition, which is its chosen methodology when dealing 
with uncooperative respondents.® In sum, the court finds Commerce’s 
chosen methodology is in accordance with law, and rejects what is essen- 
tially Persico’s attempt to exact greater leniency from Commerce than 
what has already been bestowed. Persico’s argument is therefore 
rejected. 


CONCLUSION 


Commerce’s use of BIA in its investigation is supported by substantial 
evidence in the record, and is in accordance with law. Its choice of using 
petition information as BIA is also in accordance with law. For the fore- 
going reasons, Commerce’s decision is affirmed in all respects, and 
plaintiff's motion is denied. Judgment will be entered accordingly. 


®Commerce seems to favor reserving the highest possible margin BIA for uncooperative respondents. See Allied-Sig- 
nal Aerospace Co. v. United States, 996 F.2d 1185, 1190-91 (Commerce’s treatment of uncooperative respondents 
“results in the selection of the most adverse margin possible as the best information available.”). 
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